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1. INTRODUCTION 
 
• A company is an artificial entity recognised by law as a legal person with its own rights and liabilities, 

treated like a person (s 124) 
• A corporation includes a company, any body corporate and an unincorporated body that may sue or be 

sued, or hold property (s 57A) 
 

2. INCORPORATION AND ITS EFFECTS 
 
Creating a separate legal entity 
• The process of registration involves lodging an application with ASIC using ASIC Form 201 and 

paying a fee (s 117), which must include the information listed in s 117(2) 
• Can have just one member (s 114) 
• Necessary contents of application (s 117(2)): 

o type of company (a) 
o proposed name (or use ACN) (b) 
o details (name and address) and consents of individuals who are to be members, directors and 

secretary of the company (c, d, e, f) 
o address of company’s registered office and principal place of business (g, j) 
o details of shares (or guarantees) (k, l) 
o for a company limited by guarantee – the proposed amount of the guarantee that each member 

agrees to in writing (m) 
o whether the company will have a holding company (and details of the holding company) (ma, 

mb) 
o the State or Territory in which the company is to be taken to be registered (n) 

• Lodge a copy of (public) company constitution with application (3) 
• On registration, ASIC may give the company an ACN, register it and issue it with a certificate of 

incorporation (s 118(1)) 
o Company’s name is the one specified in the certificate of registration (s 119) 

• Certificate of incorporation is conclusive evidence of registration (s 1274(7)) 
 
The separate legal entity doctrine 
• A company comes into existence as a body corporate on the day it is registered (s 119) 
• It has the legal capacity and powers of an individual, including the power to: (s 124(1)) 
• These powers include the power to (s 124(1)): 

(a) issue and cancel shares in the company; 
(b) issue debentures; 
(c) grant options over unissued shares in the company; 
(d) distribute any of the company’s property among the members; 
(e) give security by charging uncalled capital; 
(f) grant a circulating security interest (formerly known as a floating charge) over the company’s property; 
(g) arrange for the company to be registered or recognised as a body corporate in any place outside this 

jurisdiction; 
(h) do anything that it is authorised to do by any law (including a law of a foreign country) 

• A company’s legal capacity to do something isn’t affected by the fact that the company’s interests aren’t 
or wouldn't be served by doing it (s 124(2)) 

• This doesn't authorise any act prohibited by law or give rights denied by statute (s 124(3)) 
• Case-law: 
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• A company is treated as a separate legal entity with rights and liabilities separate from its shareholders, 
directors, officers and employees (Salomon v Salomon) 

o Includes one-person companies 
• Company owns property in its own right, distinct from its members who don’t have a proprietary interest 

in the company’s property (Macaura) 
• A company can contract with controlling members and members can act in several capacities (Lee’s Air 

Farming) 
o E.g. SHs and directors can also be secured creditors (Salomon) or employees (Lee’s) 

• Corporate groups:  
o A number of companies associated by common, interlocking shareholdings, allied to unified 

control or capacity to control (Walker) 
o Each company within the group is treated as separate legal persons (Walker; Industrial Equity) 

 
Lifting the corporate veil 
• Generally, Australian courts have been reluctant to disregard the separate legal entity principle 

(Salomon) and pierce the corporate veil (in the absence of specific legislation) 
• There is no common, unifying principle, which underlies the courts’ decision to do so (Briggs) 
• Where the exceptions apply, the individuals behind the company, either SHs or directors, are also liable 
 
A. At CL 
 
Agency 
• A court may look behind the corporate veil where it finds that the subsidiary has acted as agent for the 

holding company (i.e. principal is liable for acts of agent), although this is rare 
• BUT 

o The general rule from Salomon is that a company isn’t regarded as agent of its SHs – courts are 
reluctant to infer agency 

o Mere ownership and control of a company won’t itself create an agency relationship between the 
shareholder and company; and even 100% ownership of the company’s shares by one person is 
insufficient to create agency (Walker v Wimborne; Industrial Equity) 

•  The Salomon principle can be displaced if 6 requirements are made out (Smith, Stone & Knight): 
1. S’s profits must be treated as H’s profits (to be used for their purposes) 
2. Those running the business must be appointed by H 
3. H must be the ‘head and brain’ of S’s operation 
4. H must govern the venture, decide what should be done and what capital should be embarked 

upon (i.e. must make governing decisions re S’s business) 
5. The profits of the business must be made by H’s skill and direction 
6. H must be in ‘effectual (i.e. real) and constant control’ 

• Smith, Stone and Knight: SSK held all the shares except five which its directors held in trust for SSK; the 
profits were treated as profits of SSK, which appointed the persons who conducted the business and were 
in effectual and constant control; there were no payments between the two and the WC didn't have its 
own accounts 

• Note: the extreme facts of this case mean it has limited precedential value 
 
Fraud or avoidance of legal obligations 
• The courts will pierce the corporate veil if a company has been used as a sham in order to avoid 

a legal obligation under contract or statute (Gilford; Jones) 
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o E.g. Gilford Motors v Horne: company was a ‘mere cloak or sham’ used in order to avoid 
obligations under employment contract; injunction granted against former employee and 
company to prevent them from soliciting customers 

o E.g. Jones v Lipman: L sought to avoid contract for sale of land so sold it to a company he 
formed; J granted an order for SP against L and company 

• A company cannot be formed to commit fraud (Re Darby) 
 
Tort liability 
• Courts may be prepared to look behind the corporate veil in order to make a parent company liable for 

the subsidiary’s torts (Briggs) 
 
B. By statute 
• Courts may pierce veil to give effect to purpose of statute (Re Bugle Press Ltd) 
 
DIRECTORS’ LIABILITY FOR INSOLVENT TRADING: s 588G 
 
Directors may become personally liable for debts incurred by their company when they breach the duty 
contained s 588G 
 
The pre-conditions and duty: s 588G(1) and (2) 
1. Section 588G(1) sets out pre-conditions for the section to apply: [ALL must be present at once] 
1. A person is a director of a company at the time when the company incurs a debt; and 
2. The company is insolvent at that time, or becomes insolvent by incurring that debt; and 
3. At that time, there are reasonable grounds for suspecting that the company is insolvent or would so 

become insolvent; and 
4. That time is at or after the commencement of this Act 
2. Section 588G(2) imposes the duty: a director contravenes s 588G by failing to prevent the company from 

incurring the debt and the director is either 
(a) Aware at that time that there are reasonable grounds for suspecting insolvency under sub-s (1) or 
(b) A reasonable person in a like position in a company in the company’s circumstances would be 

so aware (objective test) 
 
Incurring a debt (1)(a) 
• ‘Debt’ 

o Unliquidated damages are not debts 
o Includes contingent debts, such as guarantees (Hawkins v Bank of China) 

•  ‘Incurring a debt’ 
o Debt is incurred when a company ‘so acts to expose itself contractually to an obligation to make 

future payment of a sum of money as a debt’ (Hawkins v Bank of China) 
o ‘Incurs’ includes an undertaking to pay money at a future time, even if the engagement is 

conditional and the amount is uncertain (Hawkins v Bank of China) 
o Refers to an obligation to pay money or money’s worth 

• Examples: 
o Most cases involve a company contracting with a supplier to buy goods / services on credit 

terms 
§ Debt = the obligation to pay the purchase price at the agreed time for payment 

o Borrowing money from a bank or other lender 
o Leasing business premises from a landlord 

• Table in s 588G(1A): helps determine when debts are incurred –  
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When debts are incurred    

  Action of company When debt is incurred 

1 paying a dividend when the dividend is paid or, if the 
company has a constitution that provides 
for the declaration of dividends, when the 
dividend is declared 

2 making a reduction of share 
capital to which Division 1 of 
Part 2J.1 applies (other than a 
reduction that consists only of the 
cancellation of a share or shares 
for no consideration) 

when the reduction takes effect 

3 buying back shares (even if the 
consideration is not a sum certain 
in money) 

when the buy-back agreement is entered 
into 

4 redeeming redeemable preference 
shares that are redeemable at its 
option 

when the company exercises the option 

5 issuing redeemable preference 
shares that are redeemable 
otherwise than at its option 

when the shares are issued 

6 financially assisting a person to 
acquire shares (or units of shares) 
in itself or a holding company 

when the agreement to provide the 
assistance is entered into or, if there is no 
agreement, when the assistance is 
provided 

 
How is insolvency determined? (1)(b) 
• Definition of solvency: a person is solvent if, and only if, the person is able to pay all the person’s debts, 

as and when they become due and payable (s 95A(1)) 
o ‘as and when they become due’ indicates a forward-looking test 

• Definition of insolvency: a person who is not solvent is insolvent (s 95A(2)) – i.e. inability to pay all 
debts as and when they are due and payable 

• Cash flow test: looking at liquidity (cf balance sheet test – whether there is a surplus of assets over 
liabilities) 

 
Presumptions of insolvency 
• These presumptions may be rebutted by evidence to the contrary (s 588E(9)) 
• Continuing insolvency (s 588E(3)) 

o If it can be proved that a company was insolvent at a particular time during the 12 months 
ending on the ‘relation-back day’ [date the application to wind up the company was filed], then 
insolvency is presumed to continue 

• Inadequate financial records (s 588E(4)) 
o If it is proved that the company has failed to keep adequate financial records, it is presumed to 

be insolvent for the duration of this time 
• Common insolvency features from ASIC v Plymin per Mandie J: 

o Continuing losses 
o Overdue Cth and State taxes 
o Poor relationship with present Bank, including inability to borrow further funds 
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o No access to alternative finance 
o Inability to raise further equity capital 
o Suppliers demanding special payments before resuming supply 
o Creditors unpaid outside trading terms 
o Issuing of post-dated cheques 
o Dishonoured cheques 
o Special arrangements with selected creditors 
o Solicitors’ letters, summons[es], judgments or warrants issued against the company 
o Inability to produce timely and accurate financial information to display the company's trading 

performance and financial position, and make reliable forecasts 
 
Reasonable grounds for suspecting insolvency (1)(c) 
• Objective test 
• ‘Reasonable’ = standard of reasonableness appropriate to non-executive directors of reasonable 

competence and diligence, seeking to perform their duties as imposed by law and capable of reaching a 
reasonably informed opinion as to the company’s financial capacity (ASIC v Plymin) 

• Suspecting insolvency: ‘more than a mere idle wondering’ – a positive feeling of actual apprehension; 
that the company ‘is’ not ‘might be’ insolvent (Queensland Bacon Pty Ltd v Rees) 

• Note: do NOT need to prove that director actually suspected insolvency 
 
Failure to prevent incurring of a debt (s 588G(2)) 
• A director contravenes s 588G by failing to prevent the company from incurring the debt [covers 

inactivity or the failure to attempt to prevent the company from incurring the debt (ASIC v Plymin); or 
acquiescence] and the director is either: 

(a) Aware at that time that there are reasonable grounds for suspecting insolvency under sub-s (1) or 
o I.e. they were aware of facts which would cause a reasonably competent non-executive 

director to suspect that the company was insolvent at the time it incurred the debt (ASIC 
v Plymin) 

(b) A reasonable person in a like position in a company in the company’s circumstances would be 
so aware (objective test) 

 
Defences 
• Onus on D; can argue multiple 
 
Reasonable grounds to expect solvency (s 588H(2)): 
• Defence if proved that at the time when the debt was incurred, the person had reasonable grounds to 

expect, and did expect, that the company was solvent at that time and would remain solvent even if it 
incurred that debt and any other debts that it incurred at that time (must be objectively reasonable in the 
circumstances) 

o A company that experiences a temporary lack of liquidity isn’t regarded as being insolvent 
o Can’t use this defence by showing director was completely unaware of the company’s financial 

position 
o Generally, a director would be justified in “expecting solvency” if an asset could be realised to 

pay accrued and future creditors in full within about ninety days (i.e. this is ‘certain’ or 
‘probable’ (Hall v Poolman) 

 
Delegation and reliance on others: s 588H(3) 
• Defence if proved that the person 

(a) had reasonable grounds to believe, and did believe:  


