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Week 2 Checklist – residence and source 

 

Residence - 

individual 

a) The primary test – reside test (in-test) 

1) Physical presence continuous stay for more than 6 months; 

2) The frequency, regularity and duration of movement and visits for 

visitors. 

e.g. the taxpayer moved overseas but remained to be directors and 

returned to UK one week per month. The taxpayer was a tax resident. 

[case] IRC v Lysaght (1928) 

3) The purpose of the visit or absence 

4) The maintenance of a place of abode in Australia; 

e.g. the taxpayer maintained his home in Australia when he was working 

overseas. The taxpayer was a tax resident. [case] Joachim v FCT (2002) 

5) Family, business and social ties 

e.g. the taxpayer, though sold his house, came back on a regular basis 

to visit relatives and attend religious ceremony. The taxpayer was a tax 

resident. [case] Levene v IRC (1928) 

6) Nationality: it was normally irrelevant.  

 

b) Domicile test (out-test) 

A person is a resident of Australia if his or her domicile is in Australia, unless 

he has a permanent place of abode outside Australia. 

[Ruling IT 2650] A period of two years or longer will be considered a 

substantial period for the purposes of a taxpayer’s stay in another country. 

Factors that indicate the permanent place of abode: 

1) The intended and actual length of stay outside Australia; 

2) Whether he is intended to stay overseas for years and return to Australia; 

3) Whether he has established a home in the oversea country; 

4) Whether he has abandoned his place of abode in Australia or was 

intended to abandon; 

5) The during and continuity of his presence in the oversea country; 

6) The duration of association that the person has with anywhere in 

Australia, e.g. bank account, health insurance; 

e.g. the taxpayer leased a house oversea. He was not a tax resident. [case] 

FCT v Applegate (1979) 

e.g. the taxpayer was patriated oversea for three years. He cancelled health 

insurance, attempted to sell his house. He was not a tax resident. [case] 

FCT v Jenkins (1982) 
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c) 183-test (in-test) 

An individual will be considered a resident of Australia where he is in 

Australia for more than 183 days in an income year, unless his usual place 

of abode is outside Australia and he is not intended to take up residency in 

Australia. 

e.g. working holiday visa holders are not tax residents. [case] Re Koustrup 

v FCT (2015) 

 

d) Superannuation test (in-test) 

The superannuation test applies to Commonwealth superannuation fund 

members and their family. 

Residence - 

company 

a) Place of incorporation test 

A company incorporated in Australia is automatically an Australia resident.  

b) Carry on business in Australia and either 

1) Central management and control is in Australia; OR 

e.g. the central management and control will be the location of the actual 

decision making. [case] Malayan Shipping Co Ltd v FCT (1964) 

e.g. the mere day-to-day operation control subject to monitoring and 

supervision by a head office does not amount to central management 

and control. [case] Koitaki Para Estates Ltd v FCT (1940) 

e.g. the central management and control can be split across a number 

of states in Australia. [case] North Australian Pastoral Co Ltd v FCT 

(1946) 

2) Controlling shareholders are Australian residents. 

Temporary 

resident 

Criteria for temporary residents 

a) Holding a temporary visa granted under the Migration Act 1958; 

b) Not Australian residents within the meaning of the Social Security Act 1991; 

c) Spouse is not an Australian resident within the meaning of the Social 

Security Act; 

Note: the meaning of the Social Security Act 1991 = citizenship or 

permanent resident visa. 

 

A temporary resident: 

a) Most foreign sourced income is not taxed; 

b) Income tax is paid at resident rate; 

c) CGT is paid as foreign residents  

Backpackers Backpackers = working holiday visa holders 
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15% up to $37,000 in an income year 

Source a) ‘practical, hard matter of fact’ [case] Nathan v FCT (1918) 

b) Sale of goods: The place where the trading activity takes place. 

e.g. the taxpayer involves a number of activities situated in different 

locations, the income will be apportioned between the places. The 

apportionment is determined by the profit earned or produced within 

jurisdiction. Where no value is added by one jurisdiction, there will be no 

income allocated to it. [case] C of T (WA) v D & w Murray Ltd (1929) 

c) Sale of property:  

1) Real estate & land: the location of the property; 

2) Tangible or intangible property: the location of economic activities 

e.g. the negotiation of contract was done overseas, and thus the source 

was not Australian. [case] Cliffs International Inc v FCT (1985) 

d) service: the location where the service is performed. For high-skilled work, 

the place of contract and payment are also relevant.  

e.g. the taxpayer was employed by Australian company to perform service 

for New Zealand. The source was New Zealand. [case] FCT v French (1957) 

e.g. the taxpayer was employed by Greek government to perform service in 

Australia. The source was Australian. [case] FCT v Efstathaki (1979) 

e.g. the taxpayer was performing high-skilled work (film actor) and 

employed by Swiss company to act in a film in Australia. For high-skilled 

work, its income source was the place to assign the contract or get the job. 

The source was not Australian. [case] FCT v Mitchum (1965) 

e) interest: the location where loan contract was made or funds advanced. 

[case] Spotless Services Ltd v FCT (1995) 

f) dividends: the location of the share registration. The source of the dividend 

was the share rather than the profit. [case] Esquire Nominees Ltd v FCT (1973) 
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Week 3 Checklist - assessable income 

 

Assessable income checklist 

Gift a) It is not a gift until taxpayer proved close personal relationship between 

the donor and the recipient. [case] Hayes v FCT (1965) 

b) The motive of the donor was irrelevant. [case] Hayes v FCT (1965) 

Windfall gain a) Applies to game shows and sports people; 

b) Rewards from quiz shows by casual participants are not taxable. [Ruling 

IT167]: only applicable for quiz shows 

c) Medals and trophies received by sports people are not taxable. [TR 

1999/17] 

d) Rewards provided by an unrelated third party to a sports person were 

usually ordinary income because the rewards are directly related to his 

performance as a professional and thus his employment. [case] Kelly v 

FCT (1985) 

Capital a) Payments that restrict human capital are capital.  

e.g. the taxpayer was restricted not to act in any other films for 18 months 

[case] Higgs v Olivier /  

e.g. the taxpayer was restricted not to play with any Victoria clubs other 

than North Melbourne [case] FCT v Woite (1982) /  

e.g. the taxpayer (a sports person) was signed contract to giving up 

amateur status [case] Jarrold v Bostead (1963) / 

b) Payments that compensate for rights or earnings ability are capital. 

e.g. the taxpayer was paid a lump sum to compensate for the variation in 

her terms of employment. The variation terminated the right to one 

rostered day off per week. [case] AAT Case 7752 (1992) /  

e.g. the compensation was for the permits of haulage. It was capital. [case] 

Allsop v FCT (1965) / 

c) Payments for restriction that are nexus with personal service are 

ordinary income. 

e.g. taxpayer was paid $8m not to claim success without prior approval. 

[case] Reuter v FCT (1993) / 

e.g. taxpayer was paid to give up share options in previous employer. 

[case] Pickford v FCT (1998) / 

d) the sale of a copyright may be capital, but the personal service to an 

interview is ordinary income. [case] Brent v FCT (1971) /  

Ordinary 

income 

a) ordinary income must be determined in accordance with the ordinary 

concepts and usages of mankind. [case] Scott v DCT (NSW) (1935) /  
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b) an ordinary income is  

1) periodic, regular and recurrent; 

2) expected; 

3) relied upon; 

4) nexus with his personal services (being paid because of his work)  

[case] Dixon v FCT (1952) 

e.g. top-up for inflation in relation to pension is not ordinary income as 

it was related to pension rather than employment. [case] FCT v Harris 

(1980) 

c) ordinary income must be convertible to cash  

e.g. a house to live was not convertible to cash and thus not ordinary 

income [case] Tennant v Smith (1982) 

e.g. free holidays were not convertible to cash and thus not ordinary 

income. [case] FCT v Cooke and Sherden (1980) 

d) if the reward related to personal services (description 4 of ordinary 

income), it was ordinary income until it could be converted to cash. [case] 

FCT v Holmes (1995) 

nexus to personal service + convertible to cash = ordinary income 

e.g. the taxpayer played an important role in introducing buyer and settling 

dispute. The rewards received was nexus with personal services and 

could be convertible to cash. [case] Brown v FCT (2002) 

e) gifts or rewards by third parties may also generate income. 

e.g. the employer rewarded taxpayer for his service in the military. It was 

ordinary income even though the employer was not directly benefited from 

his service. [case] Dixon v FCT (1952) 

f) personal services that were not required (voluntary) can also generate 

income. Rewards were viewed from the recipient’s point of view. [case] 

FCT v Holmes.  

g) Unrealized gains are not yet regarded as a fruit.  

e.g. stock dividends are not taxable until it was sold and the gain was 

realized. [case] Eisner v Macomber (1920) 

h) The taxpayer must be better off from the ordinary income. There must 

be benefits of interest flowing into the taxpayer.  

e.g. the taxpayer received compensation of his loss of sale of his house 

due to his relocation of workplace under housing scheme. The 

compensation was not ordinary income because it did not bring value to 

the taxpayer and made him richer. [case] Hochstrasser v Mayes (1960) 

Statutory a) S15-2   Income in relation to employment or services is taxable. 
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income Your assessable income includes the value to you of all allowances, 

gratuities, compensation, benefits, bonuses and premiums provided to 

you in respect of, or for or in relation directly or indirectly to, any 

employment of or services rendered by you.  

(yes) e.g. reward for completion of approved course on banking by a 

Westpac employee. He was rewarded because of his employment 

relationship with his employer. [case] Smith v FCT (1987) 

(no) e.g. the taxpayer received frequent flyer points during traveling for 

work. the points were redeemed to buy flight tickets for his parents. The 

points were not assessable under s15-2 as it was Qantas who gave the 

flyer points. the points were not rewarded for his employment. [case] 

Payne v FCT (1996) 

Compensation a) The nature of the compensation is in line with the nature of the loss. 

Examples: 1) compensation for loss of salary or wages: ordinary income; 

2) compensation for physical ability: capital, exempt from tax; 

3) compensation for pain, sufferings or medical expenses: capital, exempt 

from tax; 

b) Compensation for personal injury is exempt from any tax. (both income 

tax and CGT) 

S15-30 an amount paid by way of interest on a judgment debt, is exempt 

from income tax if the judgment debt arose from a judgment given by, or 

enter in, a court for an award of damages for personal injury. 

S118-37 a capital gain or capital loss you make from a CGT event relation 

directly to any of these is disregarded (a) compensation or damages your 

receive for any wrong or injury you suffer in your occupation; any wrong, 

injury or illness you or your relative suffers personally.  

c) Structured contract is of substantial importance to the business. It is part 

of the business and may result in the closure of it. The compensation in 

relation to it is capital.  

e.g. the cancellation of taxpayer’s only contract. It compensated for the 

capital rather than ordinary income. [case] Californian Oil Products Ltd v 

FCT (1934) 

e.g. the compensation for defamation (诽谤 ) to the reputation of the 

business was capital, rather than ordinary income. [case] Sydney 

Refractive Surgery Centre Pty Ltd v FCT (2008) 

d) Trading contract is in the normal revenue stream. The loss of the contract 

is not going to affect the existence of the business as a whole. [case] 

Heavy Mineral Pty Ltd v FCT (1966) / [case] Allied Mills Industries Pty Ltd 
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v FCT (1989) 

e) If an undissected compensation payment is received that includes 

capital and income, it is treated as capital, until the court tells the specific 

proportion of each part.  

e.g. the compensation for the damages by fire to property was treated as 

a single undissected capital. [case] McLaurin v FCT (1961) 

f) Compensation for previously deducted expenses is determined by 

reference to the receipt itself and the ordinary concepts of income.  

e.g. it was necessary to determine whether the receipt was income 

according to ordinary concepts. [case] FCT v Rowe (1997) 

e.g. the refund was received in the course of the taxpayer’s business. 

Then the compensation was income. [case] HR Sinclair & Son Pty ltd v 

FCT (1966) 

 

 


