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1. TREATIES

1.1 Definition       p31
"treaty" means an international agreement concluded between States in written form and governed by
international law (VCLT art 2(1)(a); Temple of Preah Vihear)

1.2 Entry into force      p32
A treaty enters into force in such manner and upon such date as it may provide or as the negotiating States
may agree (VCLT art 24(1)).

1.3 Legal effect p35 
1.3.1 Binding and must be performed in good faith (VCLT art 26) 
1.3.2 Internal law is no excuse (VCLT art 27) 
1.3.3 Prior to entry into force, states have obligation not to defeat the object and purpose of the treaty 

(VCLT art 18)  

1.4 Reservation p37 

Scaffold
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1.4.1 Reservation or interpretative declaration? 
Definition: a unilateral statement made by a State, whereby it purports to exclude or to modify the 
legal effect of certain provisions of the treaty in their application to that State (VCLT art 2(1)(d)) 

1.4.2 Are reservations valid (in violation of just cogens)? 
1.4.3 Are reservations permissible (VCLT art 19), e.g. incompatible with the object and purpose of the 

treaty (VCLT art 19(c)) 
(A) Reservation is severable. Reserving state is a party without benefit of the reservation (ILC 

guide) 
(B) Reservation is not severable. Reserving state is not a party.  

1.4.4 Did the other state expressly or impliedly accept reservation (VCLT art 20(4)(a), 20(5))? If so, treaty 
is modified (21(1)) 

1.4.5 Did the other state objecting oppose to the entry into force of the treaty? If so, no treaty (VCLT art 
20(4)(b)); if not, provision does not apply to the extent of reservation (21(3)) 

1.5 Termination, suspension or withdrawal for external grounds   p46 

1.5.1 Material breach 
(A) A repudiation of the treaty or violation of an essential provision (VCLT art 60(3)) 
(B) Bilateral treaty: innocent party may terminate or suspend (VCLT art 60(1)) 
(C) Multilateral treat: other parties may terminate or suspend (VCLT art 60(2)(a)), individual 

party may suspend (60(2)(b)) 

1.5.2 Supervening impossibility of performance 
(A) Permanent disappearance or destruction of an object indispensable for the execution of the 

treaty (VCLT art 61(1); Gabcikovo/Nagymaros Project)) 
(B) Party claiming impossibility may terminate, suspend or withdraw (VCLT art 61(1)) 

1.5.3 Fundamental change of circumstances 
(A) Circumstances must have been an essential basis of the consent of the parties to be bound; 

effect of the change is to radically transform the obligations (VCLT art 62(1)(a), (b); 
Gabcikovo/Nagymaros Project) 
(1) the changes of circumstances which must be regarded as fundamental or vital are 

those which imperil the existence or vital development of one of the parties  
(2) the change must have increased the burden of the obligations to be executed to the 

extent of rendering the performance something essentially different from that 
originally undertaken (Fisheries Jurisdiction case) 

(B) Party claiming change may terminate, withdraw (VCLT art 62(1)) or suspend (62(3)) 
(C) Excluding boundary treaties (VCLT art 62(2)(a)) 

1.5.4 Consequences       p49 
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9. STATE RESPONSIBILITY

9.1 Introduction
The rules of state responsibility determine when a state will be considered responsible for wrongful acts or
omissions, and the consequences that flow therefrom.
9.1.1 The rules of state responsibility provide “secondary” rules of liability for violations of “primary” rules of 

conduct 
(A) Primary rules = rules of international conduct which create obligations for states, including 

an obligation under a treaty (eg duty under VCDR), CIL (eg mistreatment of a foreign 
national as an injury to the national state), or the prohibition on the use of force 

(B) Secondary rules = rules which define the consequences of breaches of primary rules 

9.1.2 ILC Articles on State Responsibility for Internationally Wrongful Acts (2001) 
(A) may or may not become a convention: UNGA to revisit in 2019 
(B) but already very influential 

Article 1. Responsibility of a State for its internationally wrongful acts  
Every internationally wrongful act of a State entails the international responsibility of that State. 

ILC Commentary art 1 para. 5 
the term ‘international responsibility’ in article 1 covers the relations which arise under international law from 
the internationally wrongful act of a State 

9.2 Internationally wrongful act 

9.2.1 Elements  

Article 2. Elements of an internationally wrongful act of a State  
There is an internationally wrongful act of a State when conduct consisting of an action or omission: 

(a) is attributable to the State under international law; and  

(b) constitutes a breach of an international obligation of the State. 

9.2.2 Lawfulness or otherwise under domestic law is irrelevant 

Article 3. Characterization of an act of a State as internationally wrongful  
The characterization of an act of a State as internationally wrongful is governed by international law. Such 
characterization is not affected by the characterization of the same act as lawful by internal law. 

(reinforces art 27 VCLT) 
9.2.3 Undifferentiated concept of responsibility - no distinction between delict/tort and contractual 

responsibility; civil and criminal responsibility; treaty or other sources of obligation (CIL, unilateral 
acts). 

9.2.4 Liability for lawful acts (explicitly provided in treaties or arising from a failure to exercise due 
diligence) – i.e. environmental cases involving transboundary harm. 

9.3 Attribution 

9.3.1 Acts committed by state organs 

Article 4. Conduct of organs of a State 
1. The conduct of any State organ shall be considered an act of that State under international law, whether
the organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the 
organization of the State, and whatever its character as an organ of the central Government or of a territorial 
unit of the State.  

2. An organ includes any person or entity which has that status in accordance with the internal law of the
State. 

(A) Any state organ, whether they have separate legal personality or not 

ILC Comm to art 4, para 5 

Detailed notes
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There is no category of organs specially designated for the commission of internationally wrongful 
acts, and virtually any State organ may be the author of such an act. 

State organ is not defined. It is a matter of domestic law. Although organs of state do not 
have international legal personality, their conduct may engage state responsibility. 
(1) Armed forces 

Armed Activities on the Territory of the Congo (DRC v Uganda) 2005; 
Joint operations: Behrami and Behrami v. France (ECtHR, 2007); but see Al-Jedda v 
the United Kingdom (ECtHR; 2011). 

(2) Police/immigration authorities/law enforcement and courts 
Even if such organs are independent of the state; see LaGrand case (Germany v 
United States)(Merits) 27 June 2001 

(3) Government departments, administrative subdivisions (LaGrand) 
(4) Legislature (by failing to legislate or legislating contrary to international law) 

Prosecutor v Anton Furundžija (ICTY Trial Chamber, 1998) 
Another facet of the same legal effect must be emphasised. Normally, the maintenance or 
passage of national legislation inconsistent with international rules generates State 
responsibility and consequently gives rise to a corresponding claim for cessation and 
reparation (lato sensu) only when such legislation is concretely applied.(fn omitted) By 
contrast, in the case of torture, the mere fact of keeping in force or passing legislation 
contrary to the international prohibition of torture generates international State 
responsibility. The value of freedom from torture is so great that it becomes imperative to 
preclude any national legislative act authorising or condoning torture or at any rate capable 
of bringing about this effect 

 
(B) Any person or entity having that status under internal law, and includes individual officials, 

however junior 
(1) Distinction official and purely private conduct: only state conduct attracts 

international responsibility. 
(2) Exception: the state failed to take necessary measures to prevent the effects of the 

conduct of private parties.  

ILC Comm to art 4, para 13 
A particular problem is to determine whether a person who is a State organ acts in that capacity. It 
is irrelevant for this purpose that the person concerned may have had ulterior or improper motives 
or may be abusing public power.  

 

9.3.2 Entities or persons exercising government authority 

Article 5. Conduct of persons or entities exercising elements of governmental authority  
The conduct of a person or entity which is not an organ of the State under article 4 but which is empowered 
by the law of that State to exercise elements of the governmental authority shall be considered an act of the 
State under international law, provided the person or entity is acting in that capacity in the particular instance. 

(A) ie any entity exercising public functions, eg parastatal entities, privatised state corporations 
exercising public or regulatory functions  

(B) eg parastatals, privatised services, airlines exercising immigration functions, etc 

9.3.3 State organ placed at the disposal of another state 

Article 6. Conduct of organs placed at the disposal of a State by another State  
The conduct of an organ placed at the disposal of a State by another State shall be considered an act of the 
former State under international law if the organ is acting in the exercise of elements of the governmental 
authority of the State at whose disposal it is placed. 

(A) Limited application 
(1) Must be an organ of State A  


