
Chapter 1: The Organisation of Law and Government in Australia 

Anatomy of law 

 

Different kinds of law 

- Natural laws: 
® Rules and conduct regarding physical world 
® Obeyed, as in our experience, it is how things work 
® Eg: parents looking after their offspring 

- Moral and religious laws: 
® Derived from belief systems 
® Obeyed due to individual conscience  

- Custom: 
® Established by long usage 
® Obeyed due to peer pressure, or convenience  

- National law: 
® Rules recognised and enforced by the authority of the state 

How law regulates conduct 

- Rules often regulate individual behaviour to benefit the greater community 
- Particular rules of law may restrict, prohibit, punish, permit, or reward specific behaviour 

Law and justice 

- Ideal purpose of law is to achieve outcomes considered good and fair by the community 
- The strict application of existing rules provides certainty and predictability  
- However, sometimes judges have to decide whether to favour justice or predictability 

 

Law and ethics 

- Ethics (right choice in a particular situation) is different to what is legal or illegal 
- Ethics are voluntary codes of conduct 

Classification and organisation of law 



Category of law  Description 

Jurisprudence  Science of philosophy of law 

International law  Agreements between sovereign state and internationally 
observed customs 

National law  Law applied within the boarders of a country 

National public law Constitutional law Organisation, powers, and processes of government 

 Administrative law Rules governing the processes of official decision making 

 Criminal law Prohibition and punishment by the state of conduct 
considered harmful to the community 

National private 
law 

Civil law Creation and enforcement of private legal rights and duties 
between individuals 

 Tort law Liability for harm wrongfully caused by one person to 
another or their property 

 Contract law Private agreements that give rise to legally enforceable rights 
and duties 

 Agency Use of a representative to acquire or discharge legal rights or 
duties 

 Consumer 
protection law 

Protections for consumer in their dealings with suppliers of 
goods or services 

 Corporations law Creation, organisation, and administration of companies 

 Property law Acquisition and transfer of private rights in goods and land 

Specialist 
categories of law 

Business law Rules particularly relevant to business activities, taken 
selectively from more traditional categories of law 

 

Development of Western European legal systems 

Origins of Australian Law 

- Development of the laws begins in the Roman Empire, with Roman Law 
- It is continued later, in England, with English Law 

Roman Law 

- Began in 752BC 
- In 533AD, Emperor Justinian decided that the sophisticated and complex law should be recognised 

and collected in a Digest 
- Digest , along with some other collections of law, are collectively known as the Compendium of the 

Civil Law (Corpus Iuris Civilis) 
- In 476AD, the Western Empire collapsed, and Europe entered the Dark Ages, and Roman Law was 

largely forgotten 
- However, it became popular again, and became influential in modern Europe 
- Corpus Iuris Civilis served as the foundation for several new codes of law: The French Code 

Napoleon (1804), Austrian Code (1811), German Code (1889), Swiss Codes (1889, 1907) 

	

	



Referring to cases 

Taylor v Johnson (1983) 151 CLR 422 

Names of parties, year of decision, volume number, Cth law reports, page number 

 

Watt v Roma [1972] VR 353 

Name of parties, 1972 volume, Victorian reports, page number 

- Medium neutral citations: references court that decided the case 
- Plaintiff, then defendant  
- However, if defendant appealed, its name would appear first 
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Chapter 5: Making a contract 

- Contract is a legally enforceable agreement between two or more parties to the contract 
- When contract is made, parties become legally obligated to do what they have promised 
- Obligation: when contract is made, it creates legally enforceable rights and duties 
- Not all agreements are contractual 
- Contract can only be made by persons who have the capacity to acquire legal rights and obligations 
- s124 of Corporations Act 2001 (Cth) gives corporations the same legal capacity and powers as a 

natural adult person 
- Some persons lack the capacity to make contracts: 

® Persons underage have limited capacity to contract 
§ Can only make contracts for necessities, or in agreements that are for their benefit 
§ When a minor enters contract giving them interest in property of permanent 

nature/continuing obligation, contract can be avoided before they reach 18, or within 
a reasonable time after turning 18 

® Adults who have a mental disability may have restricted legal capacity 
§ If mental disability does not permanently impair individual's understanding, then 

unless that disability prevented them from understanding what they were doing at the 
tie, and other person was aware of impairment, they are legally bound to that contract 

- Contractual duties are discharged when relevant duties have been fulfilled (parties carry out 
promises), which then discharges the contract itself 

- If parties fail to perform, there is a breach of contract, and the undischarged legal obligations provide 
the basis for legal action to enforce the agreement (cause of action) 

- Party can sue the defaulting party on the grounds of breach of contract, and seek damages 

How are contracts made? 

- In many cases, a pre-contractual phase (negotiation) takes place, where parties exchange information 
and see if they can reach an agreement they are prepared to bind themselves 

Three essential requirements for contract formation: 

1. Parties intended to be legally bound 
- Intention allows us to distinguish between legally enforceable agreements and non-

enforceable agreements 
- Existence of intention is ascertained by knowing the objective facts 
- When close family members reach agreements, it is normally inferred they do not intend to 

be legally bound 



- Person wanting to treat agreement to be legally binding with close family member or friend 
will need to prove additional circumstances which indicate intention 

- Objective approach: would the  observable/known facts allow you to reasonably and 
objectively draw conclusions that the parties had intention to be legally bound? 

2. Either formal execution of argument in a deed, OR an exchange of consideration (something of 
value, doesn’t have to be of equal value) 

- Deed: 
® Written document is a deed if it is signed and sealed by its maker (says "signed and 

sealed") 
® Must be witnessed by someone not a party to the agreement  
® Maker of deed must deliver it to other party, and intend to be bound by it 
® Does not have to have an exchange of anything 

- Exchange: (Informal agreement) 
® Not all informal agreements are enforceable 
® Treated as legally enforceable if at the time of contracting, each party gives 

something in exchange (called consideration), ie. Informal agreement must be 
supported by consideration 

® Consideration must be of some value, but does not have to be of adequate value 
§ Consideration can be giving or doing something burdensome/detrimental to 

person undertaking it 
§ What is given as consideration can be a promise 
§ The thing given for consideration cannot be given again (past consideration) 
§ In bilateral contracts (each party makes promise to one another), exchange of 

consideration is enough to provide consideration for binding contract 
§ In unilateral contracts, there is no mutual exchange of promises (one person 

agrees to be bound to do something only if other party has already carried out 
specified task – THIS IS NOT PAST CONSIDERATION), and if act is 
performed in the expectation that another's promise in exchange for act would 
be legally binding, the act is regarded as executed consideration, and will be 
legally binding 

§ However, if it can be shown that a practical benefit was obtained as a result of 
promise of past consideration, then this can constitute good consideration 

3. Sufficient degree of agreement on the terms of the contract 
- "consensus ad idem" (meeting of the minds) 
- Objectively, parties must have the same understanding of what has been agreed 
- Agreement is sufficient when all things needed for a workable transaction have been agreed 
- Agreement is complete when arrangement is certain and not vague, illusory, or conditional 
- Illusory promises: 

® When details of promise are left to be fixed later, at the discretion of the promises 
alone (nothing of substance has been agreed) 

® Cannot be enforced 
- Conditional agreement (yes, but...): 

® Parties may delay the final creation of contract until some event has taken place 
® Surrounding facts may indicate intention to avoid being legally bound until all 

formalities have been completed 
® Other facts may show that agreement became legally binding before performance  

(performance was intended to be delayed) 
® Contract is created only if/when condition is fulfilled 
® When no time is laid down on when condition is to be fulfilled, it must happen within 

a reasonable time 



- Offer and acceptance: 
® Offer (indication they are ready to contract on particular terms) is made by one party 

(offeror) to another party (offeree) 
® Offer can be accepted by offeree (also indicate they are ready to contract) 
® When a counteroffer is made, the original offer is destroyed 
® Even when advertisement contains all necessary information for a workable 

transaction, it is NOT AN OFFER, but an invitation to negotiate/treat 
® Offer can only be accepted by person to whom it was addressed (can be a number of 

specified persons, or anyone in a particular group of persons) 
® Offeror can set a period of time after which the offer will expire (if no time set, offer 

will expire after a reasonable time) 
® Offeror can withdraw offer any time before it is accepted, but offeree can prevent this 

from happening by obtaining an option (a separate binding contract which obliges 
offeror to keep it open for a specified period) 

® Acceptance: 
§ Acceptance by post: acceptance takes effect the moment the letter of 

acceptance is posted 
§ Acceptance by fax/telefax: contract is made when and where the message is 

received 
§ Acceptance by email: if person receiving communication designated email, 

receipt takes place when that communication reaches the system, but if not, 
receipt takes place when the communication comes to the attention of 
addressee (opens it) 

§ Acceptance by conduct: when offer is made and allows acceptance by 
performing specific actions, offeree who performs specified actions will have 
validly accepted offer. However, it is only considered as acceptance if the 
person acting knows of the offer, and acts in expectation of receiving what 
was promised (if person doesn’t know of offer and performs actions, 
enforceable agreement is not created) 

§ Silence or inaction is not valid as acceptance 
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