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NEGLIGENCE 

(Consider survival of causes of action under LRMPA 1944 s2(1)) 

1. DUTY OF CARE

1.1 Physical injury

1.1.1 Established category
Manufacturer to consumer (Donoghue v Stevenson; Grant v Australian Knitting Mills; Graham
Barclay Oysters v Ryan) 
Road constructor to pedestrian (Haley v London Electricity Board) 
Employer to employee and family (Caltex v Stavar) 
Driver to passenger (Miller v Miller) 
Driver to road user (Chapman v Hearse) 
Neighbour (Parramatta v Lutz; Goldman v Hargrave) 
Professionals to people engaging their services (Voli v Inglewood) 
Doctor to patient (Rogers v Whitaker) 
Occupier to entrants (Australian Safeway Stores v Zaluzna; Hackshaw v Shaw; Thompson v
Woolworths) 
Landlord to tenants (Northern Sandblasting v Harris; Jones v Barlett) 
Rescuer (Chapman v Hearse; Haynes v Harwood; Wagner v International Railway) 
Supervision and control (prisoner: Dorset Yacht; school: CCC v Lewis, Cth v Introvigne; parent: 
Smith v Leurs) 

1.1.2 Novel case 
(A) Categories of negligence are never closed (Donoghue v Stevenson) 
(B) Salient features approach (Graham Barclay Oysters v Ryan; Sullivan v Moody; Thompson v

Connon; Caltex Refineries v Stavar) 

(C) Negative limitations 
(1) Active operations during times of war (Shaw Savill & Albion Co v Cth) 
(2) Public policy (Hill v Chief Constable of West Yorkshire; Michael v Chief Constable of

South Wales Police) 
(3) Coherence of law (Sullivan v Moody; Thompson v Connon; Hunter and New

England Local Health District v McKenna) 
(4) Illegality (Miller v Miller; Gala v Preston) 
(5) Obvious risk (CLA s5H(1); Agar v Hyde) 

1.2 Psychiatric injury 

1.2.1 Common law duty of care: reasonable foreseeability 

1.2.2 CLA s27 
Consequential mental harm (personal injury) or pure mental harm under CLA s27 

1.2.3 Pure mental harm 
(A) CLA s31: recognised psychiatric injury 

(B) CLA s32 
CLA s32(1) ought to have foreseen, normal fortitude, recognised psychiatric injury 

 CLA s32(2)(a) sudden shock

 CLA s32(2)(b) witnessed at the scene

 CLA s32(2)(c) nature of the relationship between P and victim

 CLA s32(2)(d) pre-existing relationship between P and D
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Principle: by participating in a body contact sport, a person may be taken to have 
consented to contact which otherwise would constitute trespass to the person. Consent is 
not limited to the touchings contemplated in the rules of the sports, but extend to touchings 
which are in contravention to the rules but commonly experienced and not terribly 
outrageous.  

(B) Blake v Galloway 
(the principle extend to unorganised activity) 
Facts: young person were throwing bark chipping at each other. The defendant threw this 
piece of bark chipping at the plaintiff, striking him in the eye. 
Issue: has the plaintiff given consent 
Held: (per Dyson LJ) in a sport which inevitably involves the risk of some physical contact, 
the participants are taken impliedly to consent to those contacts which can reasonably be 
expected to occur in the course of the game, and to assume the risk of injury from such 
contacts. The rules were such as to contemplate bark hitting any part of their person.  
Principle: the proposition in Giumelli v Johnson is not limited to organised sports but might 
extend to other types of leisure activities which are bound by conventions permitting 
consensual touching. 

6.1.4 Medical treatment 
Multiple sources of law: common law, statutory provisions and procedural issues. 
Difficult area of law. Draw up a table: ages, situation covered by each legislation, and process by 
which consent is determined.  

(A) General principle 
Medical treatment without consent is a battery. 

(1) Throne v Wandell 
Facts: Throne had a toothache and went to see her dentist. Her dentist gave 
diagram and sent her to a specialist dentist to have an X-ray. Dr Wandell proceed to 
put her under anaesthetic. Ms Throne woke up having her teeth removed and 
proceed to sue Dr Wandell for battery.  
Held: (Doerfler J) Ms Throne did not consent to have her teeth removed but to have 
an X-ray. 

(2) Mulloy v Hop Sang 
Facts: defendant Hop Sang was in motor vehicle accident. He was taken to hospital 
where doctor Mulloy said his hand had to be amputated. Defendant wanted to be 
transferred to his hometown where he could be operated by his home doctor. Mulloy 
insisted on surgery but was evasive about what in fact he was proposing to do 
during the surgery. During the surgery Mulloy proceeded to amputate Hop Sang’s 
hand. Defendant refused to pay the bill. Mulloy sued to recover his fee and Hop 
Sang cross claim for damages for battery. 
Held: (Jackson DCJ) Hop Sang had not consented and was entitled to damages for 
battery. His damages, should, therefore, be substantial but only sufficient to make 
them substantial rather than nominal. 

(3) Malette v Shulman 
(Adults at the age of majority, who are of sound mind, are entitled to do with their 
body as they wish. They might reach decisions that other people will not agree with. 
The law has respected those particular decisions.) 
Facts: Malette was in accident and was treated by Shulman. In her bag was a card 
indicating to doctors that she did not wish to have blood transfusion using blood 
products under any circumstances. Shulman formed the view that in order to 
preserve her life he would need to take that blood transfusion.  
Issue: whether doctor Shulman had committed battery 
Held: (Robins JA) liability was imposed on the basis that the doctor tortiously 
violated his patient’s rights over her own body by acting contrary to the card and 
administering blood transfusions that were not authorized. His honest and even 
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justifiable belief that the treatment was medically essential did not serve to relieve 
him from liability for the battery resulting from his intention and unpermitted conduct. 
Individuals are entitled to determine what happens to their body. It was entirely open 
to Malatte to refuse blood transfusion. An adult of sound mind has the option to 
consent and refuse medical treatment. It was not a question of a reasonable person 
in the position of Mallet would have done. The question was rather what Mallet’s 
expressed wish was.  
The emergency situation is an exception to the general rule requiring patient’s prior 
consent. When immediate medical treatment is necessary to save the life or 
preserve the health of a person who, by reason of unconsciousness or extreme 
illness, is incapable of either giving or withholding consent, the doctor may proceed 
without the patient’s consent. 
A doctor is not free to disregard a patient’s advance instructions ay more than he 
would be free to disregard instructions given at the time of the emergency. 
The practical difficulty is that doctors in emergent situations will intervene to 
preserve and hope they would not get sued as a result.  
Principle: where an adult patient of sound mind has refused life-saving medical 
treatment, the carrying out of that treatment against the wishes of the patient will 
constitute battery which cannot be justified under the principle of necessity. 

(4) Hunter & NE Area Health Service v A 
Facts: Mr A signed an advance care directive which stated his refusal in the furture 
to undergo kidney dialysis when he was of full legal capacity. He was later admitted 
to hospital suffering from septic shock and respiratory failure, requiring kidney 
dialysis for preservation of his life. 
Issue: whether the advance care directive was a valid refusal to medical treatment 
Held: (per McDougall J) A person may make an “advance care directive”. If an 
advance care directive is made by a capable adult, and is clear and unambiguous, 
and extends to the situation at hand, it must be respected. It is not necessary, for 
there to be a valid advance care directive, that the person giving it should have been 
informed of the consequences of deciding, in advance, to refuse specified kinds of 
medical treatment. 

(B) Ability to consent of minors 
Derogate the general principle: child; disability that prevent from forming the ability to 
consent to medical treatment; or permanently or temporarily unconscious.   

(1) Gillick v West Norfolk Health Authority 
Facts: guidelines of the defendant: doctors may provide children under 16 y/o with 
sexual health information. Gillick was a concerned citizen with a number of 
daughters under the age of 16 and she did not want them to receive sexual health 
information. She sought to have guidelines deemed unlawful. 
Issue: whether a doctor can lawfully prescribe contraception for a girl under 16 
years of age, without the consent of her parents 
Held: (Lord Fraser of Tullybelton) a child under 16 is capable of consenting to 
medical treatment so long as the child is of sufficient maturity and intelligence to 
understand what is proposed by the treating doctor and to understand what the 
consequences will be for them. Parental right to consent on behalf of the child is not 
an absolute right. Parental consent is not for the purpose of the parents but for the 
purpose of the child. The right is conferred upon the parent in order to protect the 
child, and necessarily diminishes as the child becoming more capable of accepting 
and assuming responsibilities to his or her own health care. 
Principle: parental power to consent to medical treatment on behalf of a child 
diminishes gradually as the child’s capacities and maturity grow and this rate of 
development depends on the individual child. 

(2) K v Minister of Youth & Community Services 
Facts: K was 15 y/o and pregnant. She wished to terminate pregnancy. Minister was 
her guardian and decided to support her decision. Proceedings brought to test 
whether K was capable to consent to termination. 
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Held: (per Helsham CJ) even though K herself had rationalised why she wish to 
have a termination, it was inappropriate for the court to allow the decision to solely 
rest upon K. s49(2) simply says that if the termination occurs and K decides to sue 
the doctor in respect of that termination, the doctor has a defence. It is not a source 
of a positive right conferring on K the right to consent. Equally the minister cannot 
rely on s49(1) as a positive source of right to consent on behalf of K.  
Court has the inherent power by delegation from the Crown of its prerogative right 
as parens patriae of looking after the interest of infants. There should be a 
sanctioning of the abortion (parens patriae jurisdiction of the supreme court of 
NSW). Court allowed the abortion because it was in K’s best interest tested by 
reference to parens patriae jurisdiction.  

 

 

(3) Secretary, Department of Health and Community Services v JWB (Marion's 
Case) 
(Mental disability + under the age of majority) 
Facts: Marion was 14 y/o with mental disability. Her parents in her best interest 
sough court order to have her sterilised.  
Issue: whether the parents have the capacity to consent on behalf of Marion. 
Held: simply because someone is labouring under a disability, doesn’t mean they 
are entirely incapable of consenting to medical treatment. Just as a minor would not 
be an absolute bar to a person consenting to medical treatment, nor will disability. 
Disability is a broad term. It will depend upon what a particular individual is capable 
of doing or not doing. Marion’s disability was such as to prevent her from forming an 
understanding. Given the intrusive and irrevocable nature, it would be inappropriate 
for the parents to have the ability to consent. The most appropriate conduct would 
be to seek court order approving sterilisation. This will compel both medical 
practitioners and parents to make a case and convince the court of the correctness 
of the procedure.  

(4) Statutory legislation 

Age Minors 
(Property and 
Contracts) Act 
1970 

Children and Young Persons (Care and 
Protection) Act 1998 

Guardianship 
Act 1987 

Examination 
(s173) 

Emergency 
(s174) 

Special 
(s175) 

 

49   Medical and dental treatment 
(1) Where medical treatment or dental treatment of a minor aged less than 
sixteen years is carried out with the prior consent of a parent or guardian of the 
person of the minor, the consent has effect in relation to a claim by the minor for 
assault or battery in respect of anything done in the course of that treatment as 
if, at the time when the consent is given, the minor were aged twenty-one years 
or upwards and had authorised the giving of the consent. 
(2) Where medical treatment or dental treatment of a minor aged fourteen years 
or upwards is carried out with the prior consent of the minor, his or her consent 
has effect in relation to a claim by him or her for assault or battery in respect of 
anything done in the course of that treatment as if, at the time when the consent 
is given, he or she were aged twenty-one years or upwards. 

Parens patriae jurisdiction 
The parens patriae power is part of the royal powers. The Crown has 
responsibility to protect people who are unable to look after themselves. There is 
an inherent jurisdiction that the court can in the exercise of its inherent protective 
jurisdiction make an order allowing medical treatment.  
It requires individuals not to make private decision which do not come to the light 
of the wider community. It provides an important check of private behaviour 
which can be intrusive to individual’s rights. It creates accountability and 
transparency which would not otherwise apply if either children or parents could 
simply consent to treatment without getting court order. 
If the court in the exercise of their parens patriae jurisdiction is willing to sanction 
the cause of conduct to a minor, that would provide the medical practitioner with 
the defence in the event they get sued or prosecuted.  
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Above 
18 

Able to consent N/A Applies if 
incapable of 
giving consent 

16-18 Minor’s 
consent is 
defence 

N/A Applicable, 
no consent 
required 

N/A Applies if 
incapable of 
giving consent 

14-16 Parental 
consent and 
minor’s 
consent are 
defence 

Applicable Applicable, 
no consent 
required 

Applicable N/A 

Below 
14 

Parental 
consent is 
defence 

Applicable Applicable, 
no consent 
required 

Applicable N/A 

(a) Minors (Property and Contracts) Act 1970 (NSW) 
S9: 18 as the age of majority 
S14: to allow a person over the age of 18 to be able to consent in relation to 
claims in tort. 
S49: 

(b) Children and Young Persons (Care and Protection) Act 1998 (NSW) 
S174: emergency medical treatment. (children: under 16 y/o; young person: 
16-18 y/o) 
S175: special medical treatment 

(c) Guardianship Act 1987 (NSW) 
S34: applies to patient above 16 y/o and incapable of giving consent. 

(5) Re T (Adult: Refusal of Treatment) 
Facts: T was involved in car accident and brought to hospital. She was 34 weeks 
pregnant. T refused blood transfusion. Medical practitioner suspected that her will 
had been overborn by her mother. Doctors applied by phone a court order allowing 
them to provide blood transfusion. 
Held: (Lord Donaldson of Lymington MR) Miss T was not in a physical or mental 
condition which enabled her to reach a decision binding on the medical authorities 
and that even if, contrary to that view, she would otherwise have been in a position 
to reach such a decision, the influence of her mother was such as to vitiate the 
decision which she expressed. there is real prospect that T’s will had been overborn. 
Ms T was told that there would be effective alternatives to blood transfusion, and 
that it was unlikely that it would be necessary to transfuse her; whereas in fact the 
likelihood of transfusion was high.  
Guidance for doctors 
(a) Prima facie every adult has the right and capacity to decide whether or not 

he will accept medical treatment, even if a refusal may risk permanent injury 
to his health or even lead to premature death. The patient's right of choice 
exists whether the reasons for making that choice are rational, irrational, 
unknown or even non-existent.  

(b) An adult patient may be deprived of his capacity to decide either by long 
term mental incapacity or by temporary factors such as unconsciousness. It 
is the duty of the doctors to treat him as they consider to be in his best 
interest. 

(c) What matters is whether at that time the patient's capacity was reduced 
below the level needed in the case of a refusal of that importance, for 
refusals can vary in importance.  


