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Contract Law
A contract is a legally binding promise or agreement; whether oral or written; between 2 or more
parties; the breach of which sounds in a legal remedy.
Exceptions: lllegality, immorality, formalities.
Distinguish: Puffery, offer to treat.
Unintentional contracts.
Doctrine

1. Contracting parties should be free to agree to whatever they wish;
2. People should be free to decide whom they contract;
3. Courts are very reluctant to interfere with the private agreements of citizens.

Uncertainty

1. If the court thinks there are several interpretations available, the court chooses which is the
most appropriate.

2. Where terms have been left out, the courts are quick to step in and imply certain terms, in
order to save it.

a. i.e.residential tenancy. If you leave out the rent that has to be paid, rather than
invalidating the contract, the court will look at the industry standard and determine
the appropriate rent.

3. If you have a term that would otherwise invalidate the contract, the court will sever that
term and try to save the rest of the contract.

Contract law as Civil Law

Consensual agreement by the parties to be bound by terms;
Voluntarily entered into;

Transfer of a benefit;

Allocation of risk;

Penalties in the event of breach.

uewNE

Torts Law:

Duty imposed by the State upon citizens;
Duty of care;

Prevention of harm;

Compensate injured parties;
Independent of the wishes of the parties.

uhwNE

Restitution:

Duty imposed by the State upon citizens;
Duty to restore a benefit to a wronged party;
Prevent unjust enrichment;

Independent of the wishes of the parties.

PwnNE

Formation of Contract




Offer
An offer is a statement by the offeror;
That s/he is willing to enter into a legally binding agreement;
With the offeree.
On specific terms.
e Case example: Carlill v Carbolic Smoke Ball

(Consensus) ad idem — (there must be a) meeting of the minds.

The key principal is that an offer is an expression of willingness to contract on the terms
stated in the offer. Whether there is an offer depends on whether a reasonable person in the
position of the offeree would consider that an offer was made. Offers need to be distinguished from
other communications such as invitations to treat.

A clear offer and unequivocal acceptance indicates the moment the contract comes into
being. Essentially, the tools of offer and acceptance require a clear indication by the offeror to be
bound — the offeror makes an offer to contact. The agreement is reached when that offer is followed
by an unqualified assent by the offeree to that offer.

The law is not concerned with the thoughts of the parties; rather, it is only interested in the
objective evidence. The documentation, conduct, words, etc. may be interpreted as demonstrating
an intention to be bound (Australian Woollen Mills P/L v Commonwealth (1954) 92 CLR 424).

The Rules

e An offer can be bilateral (i.e. agreement made between two people or a group of people) or
unilateral (i.e. an offer made to the world at large) (Carlill).

e The offer must be definite = the test is objective — i.e. would a reasonable person in the
position of the offeree believe than an offer was intended and that a binding agreement
would be made upon acceptance?

o Motive of an acceptor is immaterial due to the objective test.

Identification of an Offer
The following are not offers:

Invitations to treat; the invitation to make an offer.
(Pharmaceutical Society of Great Britain v Boots Cash Chemists), can also see
(MacRobertson Miller Airline Services v Commissioner of State Taxation)

Puffery (Carlill v Carbolic Smoke Ball Co)
o Pufferyis an insincere statement; i.e, Pizza hut is the greatest pizza in the world.
o The court will try to construct the offer objectively; they will try to view the offer and
see if a reasonable person would see it as legitimate.

- Supply of Information (Stevenson Jacques and Co v McLean), (Butler Machine Tool Co Ltd v Ex-
Cell-O Corp)
o The mere asking of information is not an offer. “‘Would you be willing to accept the same
price paid over a two year period?’ does not amount to an offer.

- Counter offers (Butler Machine Tool Co Ltd v Ex-Cell-O Corp), (Stevenson Jacques and Co v
McLean) can also see (Turner Kempson & Co P/L Camm).



Recipients of Offers

An offer will be effective when all of its terms are communicated to the offeree. The
acceptor must be aware of all of the terms and the offer (Carlill v Carbolic Smoke Ball Co,
MacRobertson Miller Airline Services v Cr State Taxation (WA)).

Termination of an Offer
Offers last a reasonable period of time, unless a time is specified in the offer, or it is revoked or
rejected.

- Revocation
o An offer is revoked when it is withdrawn and it may be revoked at any time before
acceptance, provided it is brought to the notice of the offeree prior to acceptance
(Dickinson v Dodds). A revocation of an offer is ineffective until it is communicated to
the offeree.
o The offeror does not have to specifically communicate the revocation. It is efficient if the

offeree learns of the revocation from a third party where a reasonable person would
treat that communication seriously.
=  Where offer is to a specific offeree, indirect communication may suffice.
(Dickinson v Dodds?)

o The offeror is not bound by a promise to keep an offer open for a period of time unless it
is embodied in a deed or is supported by consideration (such as an option) (Goldsbrough
Mort and Co Ltd v Quinn).

o If the offer is global, then the offeror must use appropriate means to communicate the
revocation to all potential offerees (Mobil Oil Australia Ltd v Wellcome International).

= The notion that there is a general principle preventing revocation of offers in

exchange for acts (unilateral contracts) has been rejected by the Full Federal
Court >Mobil Oil Australia Ltd v Wellcome International Pty Ltd

- Rejection
o An offer may be rejected, either expressly OR through inference from the offerees
actions (such as making a counter offer, already buying a different computer, etc)
(Stevenson Jacques and Co v McLean).
o A request for information about an offer is not a contract (Stevenson Jacques and Co v
McLean).

- Lapse of Time
o If there is no time period stipulated in the offer, it will end after the expiration of a
reasonable amount of time. This is dependent on the contract; perishables, for example,
have a shorter lapse.

- Non-occurrence of a condition
o When the contract is dependent on a condition that is not met. For example, Kerry
offers to buy Barts racehorse for $950,000 as long as it is in sound condition, but the
horse later becomes unsound. If Bart tries to accept this offer after the horse loses its
condition, the acceptance is ineffective. (Meehan v Jones), (Financings Ltd v Stimson).
Subject to finance, etc.



