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Title to property 
 

Doctrine of tenure 
 
This historical doctrine suggests that the Crown owns all land and confers interest to others 
by a Crown grant.  

x According to this doctrine, a person never has absolute ownership of their land. 
x Upon settlement, Crown had absolute sovereignty over the land and could assert 

total beneficial ownership.  
x Doctrine challenged by native title – Crown does not have ownership of native land. 

 

Title by possession 
 
Title can be acquired by possession, and gives enforceable rights against all but the true 
owner – Asher v Whitlock.  

x See adverse possession 
x Possession of land in freehold estate is also called ‘seisin’. 

 
Nemo dat quod non habet – A person cannot give better title than they have. 
 
Remedies 
Remedies in tort for interference with possession: 

x For goods – trespass, detinue, conversion 
x For land – trespass, nuisance, possession of land (ejectment) 

 

Finders of lost property 
 
Right of finder to possession is superior to all but the true owner – Parker v British Airways 
Board  

x Bracelet found on the floor of the airport. Handed in to front desk with a note to be 
returned to him if not claimed. Not claimed, but staff sold the bracelet.  

o Finder acquires no rights unless property lost or abandoned and finder takes 
it into their care and control 

o Finder has limited rights if they acquire possession by trespassing 
o Title good against all but the true owner 
o Servant who finds property in the course of employment does so on behalf 

of their master 
o Finder has an obligation to take reasonable measures to locate true owner 

and care for it in the meantime.  
 
Where two possessory rights are in competition, the earlier possessory right is the better 
one – Armory v Delamirie 
 
Rights of occupier 

x Occupier of public premises – Parker v British Airways Board – Occupier has superior 
rights over the object if it is attached to the land. Where there is no attachment, 
they only have control over the object if they exercise an intention to control all 
things on the land. 
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x Under Torrens title, registration of the interest will give indefeasible title – Farah 
Constructions Pty Ltd v Say-Dee Pty Ltd 

x Contrast to general law where volunteer will take the interest subject to prior 
interests held over the land, as they are not bona fide purchasers for value. 

 

Equitable interests 
 
Equity supplements the common law, and is based on fairness and justice. Equitable 
interests may be recognised where a legal interest is not. Can be acquired by: 

x Specifically enforceable contract 
x Doctrine of part performance 
x Gifts of real property 
x Doctrine of estoppel 
x Mere equities 
x Trusts 

 

Specifically enforceable contract 
 

x Purchaser can only have an equitable interest in property if the contract is 
enforceable – Chang v Registrar of Titles 

x When an enforceable contract is signed for sale of land, the purchaser becomes 
equitable owner of title. The vendor in equity becomes a trustee for the purchaser 
until the purchase money is paid – Lysaght v Edwards. 

x Levels of interest – Tanwar Enterprises Pty Ltd v Cauchi  
o Pre-settlement – limited equitable interest 
o Post-settlement – full equitable interest 
o Registration of title – full legal interest 

 

Part performance 
 
No interest in land can be passed unless in writing by deed or registered. However, equity 
might enforce an oral contract if there are acts demonstrating part performance of the 
agreement. 
Two tests in McBride v Sandland: 

x Acts of performance must be unequivocally referable to the contract alleged to 
exist. 

x Acts done must have been done on faith of the agreement and must prejudice the 
performing party if the other party takes advantage of the lack of written evidence. 

 
Cases 

x Generally payment of money is not an unequivocal act because it does not refer to a 
particular agreement. 

x Acts of care and affection are not unequivocally referrable – Maddison v Alderson - 
Alderson cared for Maddison performing housekeeping. In return, she would be 
granted life estate. Agreement was oral, left in will to her. Will was defective. 
Alderson argued part performance. HCA held agreement was inadmissible, but party 
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may introduce evidence of part performance that are unequivocally referrable to 
agreement. 

x Acts of love and affection – Ogilvie v Ryan – D claimed contract that she look after P 
and she would be able to live in the house for life. P died and did not mention her in 
his will. Acts of D in providing care and maintaining the house were not referable to 
any agreement. 

x Regent v Millett – Agreement for P to pay off D’s mortgage and renovate house, 
after which they could live in D’s house. They did this, then D refused to transfer. 
Court held acts were referable to an agreement, part performance satisfied. 

 
 
 

Gifts 
 
Generally equity will not perfect an imperfect gift, and will not assist a volunteer – but may 
sometimes assist.  

x Donor must do everything necessary to be done to render settlement valid – Milroy 
v Lord. 

x Three tests set out in Anning v Anning, based on Milroy: 
o Griffith CJ – Settlor must have done everything needed to complete the gift 

(accepted test). 
o Higgins J – Both donor and donee must have done everything necessary 
o Isaacs J – As well as the donor and donee having to do everything, all third 

parties must have done everything (like documents have been registered). 
x Corin v Patton – Griffith CJ test in Anning followed by Mason CJ – Equity will 

recognise a gift if the intending donor has done everything necessary to effect 
transfer of title. 

x Even if a gift is incomplete, a donee who acts in reliance may obtain equitable 
interest on basis of estoppel. 

 

Doctrine of estoppel 
 
If one party leads the other to assume they will obtain an interest in land, equity may give 
the relying party an interest to prevent unconscionable conduct. 

x Waltons Stores (Interstate) Ltd v Maher – D was selling land to P. Condition that D 
first demolish existing building and construct new one. D signed the contract and P 
let them continue even though he did not intend to continue. D had demolished and 
was 40% through construction of new building when P said he would not continue. 
Court held equitable estoppel arises. To make claim for estoppel, P must show: 

o P assumed that legal relationship existed and would exist between parties 
and D would not be able to withdraw 

o D induced P to adopt that assumption 
o P acts or abstains from acting on reliance of assumption 
o D knew or intended him to do so 
o P’s action or inaction causes detriment 
o D failed to act to avoid detriment 

x Crabb v Arun District Council – P assured by council an access way would be built to 
his property. He sold of the other part of the land leaving his land landlocked. No 
roadway constructed. Equitable estoppel arose. 
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Constructive trust 
Arises where the Court thinks it is just and fair to create a trust, without regard to intentions. 

x Provides equitable relief to prevent Unconscionability or unfairness - Greater Pacific 
Investments Pty Ltd v Australian National Industries Ltd 

x Two types: 
o Common intention constructive trust 

� Common intention between parties regarding ownership of 
property. Person without legal title relies on that intention to their 
detriment. It would be unconscionable to allow the fraudulent party 
to deny the other a beneficial interest.  

� E.g. intention between friends to co-own property, one purchases 
and other lives there and works to pay off mortgage. Person who 
did not contribute to purchase has equitable interest in property. 

� Requires a common intention that person claiming interest was to 
acquire interest; the person claiming the interest has acted in 
reliance on the common intention and suffered detriment; and to 
deny the party an interest would be fraudulent or unconscionable.  

� Ogilvie v Ryan – Housekeeper granted interest in house, not 
reflected in will. Constructive trust formed, held it would be 
unconscionable not to recognise agreed benefit. 

� Bannister v Bannister - Mrs Bannister inherited 2 cottages, 
transferred to brother in law, orally agreed she could remain rent-
free for life. BIL wanted to remove her, Court held BIL held property 
on trust for Mrs Bannister. While he had legal interest, to deny her 
any interest would be a fraud. She had equitable interest in property 
as a life estate, that was the common intention. 

o Remedial constructive trust 
� Court holds it would be unconscionable to deny party without legal 

title a beneficial interest in property where party has made 
contributions to property.  

� E.g. marital relationship where one party purchases house. 
� Requires a joint venture relationship; contributions made by both 

parties or both parties’ resources pooled; the joint venture fails 
without blame of either party, and that it would be unconscionable 
for one party to retain the contributions made by the other. 

� Mushinski v Dodds – Test for creation of constructive trust is when it 
is inequitable or unconscionable for D to retain benefit in property. 
De facto couple purchased property to create arts and crafts centre 
(joint venture). Woman contributed completely ($25k vs 2k 
contributed by man) but maninsisted he get 50% of title. He made 
some improvements but they decided not to continue with venture. 
Woman brought proceedings to say man held his 50% share on 
resulting trust for her. Constructive trust successful. 

� Baumgartner v Baumgartner – Constructive trust could be imposed 
on de facto relationship based on contributions made by parties. De 
facto couple moved onto land bought by land in own name. Woman 
provided her pay which the man pooled to use for expenses and 
mortgage repayments. She sought equitable interest on basis that 
she had contributed. Despite lack of intention, constructive trust can 
be imposed for de facto couple based on contributions made. 
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Unconscionable to allow legal owner full ownership when she had 
contributed. 

 

Leases 
 
Lease grants a licence to enter land to use it for a particular purpose. It grants a proprietary 
right enforceable against the world except the legal owner. 
 
Differences between leases and licences 

x Licence does not confer a proprietary right, only a contractual right - King v David 
Allen & Sons Billposting Ltd 

x Leases provide greater protection and equitable remedies usually available for 
breach. Damages usually sufficient for wrongful revocation of a licence - Cowell v 
Rosehill Racecourse Co Ltd 

 

Characteristics of a lease 
 

x Exclusive possession 
o Street v Mountford - Document signed labelled as a licence, not a lease. 

Court held there was exclusive possession, so it was a lease.  
o Radaich v Smith – Deed purported to give licence. Court held it was a lease 

as it granted exclusive possession. Look at the substance, not the form. 
o Swan v Uecker – Whole apartment sublet through AirBnB without landlord’s 

knowledge, breached terms of lease. Court held the guests had exclusive 
possession, so the AirBnB rental was a lease.  

x Commencement date 
x Certainty of duration 

o Lace v Chantler - Lease purported to be for the duration of the war. No 
certainty of duration so not enforceable. 

x Contracting parties 
x Identification of premises 

 
 
Rent is not an essential feature of a lease. 
 

Types of leases 
 
Fixed term lease 

x Must be a fixed period known to parties 
 
Periodic lease 

x Specified duration or to continue for successive period unless terminated.  
x Can be created in one of five ways: 

o Express agreement by deed 
o Orally 
o Tenant enters possession and pays rent pursuant to fixed term lease, which 

is invalid at common law 



Australian Property Law (LAW1024) 
 

Back to Contents  27 

o Beneficiary of deceased party can assume rights under lease depending on 
the terms. 

x Expiration of fixed term 
x Either party giving appropriate notice 

 

Co-ownership 
 
Two or more persons own land and are entitled to simultaneously enjoy it. Two types: 
 
Tenancy in common 

x Each has their own ‘undivided’ and unequal share of the whole of the land 
x unity of possession (see below)  

 
Joint tenancy 

x All jointly own the entire property in proportionate shares 
x Joint tenant has no individual rights to property, so must obtain consent of other co-

owners before dealing with it 
x Rights are those of unity 

o Unity of title – all interests of joint tenants must be noted on the same 
instrument. E.g. A transfers interest to B and C. B and C are joint tenants. C 
transfers his interest to D. B and D are not joint tenants because their rights 
are not on the same title document, they will be tenants in common with 
equal shares. 

o Unity of interest – all joint tenants have identical interests. Nature, extent, 
and duration of interests are the same. 

o Unity of possession – Right to possess land with other co-owners. This right 
exists for tenancy in common too. 

o Unity of time – Requirement that each of the joint tenant’s interests vest in 
at the same point in time. E.g. interest to vest in A and B when they turn 21. 
A is currently 19 and B is currently 17 – their interests will vest at a different 
time, so they are not joint tenants. 

x If any of the rights of unity in joint tenancy are removed, the joint tenancy will 
usually be extinguished. However, unity of time and title may be severed. Can be 
severed: 

o Unilaterally – joint tenant sells or gifts interest 
o By agreement – Express mutual agreement between tenants 

x Rule of survivorship – jus accrescendi - Upon the death of one joint tenant, their 
interest transfers to the remaining joint tenants. 

o Joint tenant’s interest cannot be devised by will. It is extinguished when they 
die and transfers to the remaining tenants. 

 

Creation of co-ownership 
 

x Common law – If not expressed otherwise and if it complies with the four unities, 
presumed to be joint tenancy. 

x Statute – ss 30(2), 33(4) TLA – Conveyance of interest to two or more persons 
presumed to be joint tenancy unless otherwise expressed.  

x Equity – Preference to tenants in common – greater degree of certainty and fairness 
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o typically done where unequal contributions to purchase price 
 

Rights and duties of co-owners 
 
One co-owner cannot use property to the exclusion of others – each have rights and duties 
with respect to maintenance and general use.  

x Occupation rent – co-owner in sole occupation has no obligation to pay rent to non-
occupying co-owners.  

o Exceptions below so the law does not punish those who wish to occupy, 
where non-occupying co-owners are simply exercising their right not to. 

� Where one co-owner wrongfully excludes the remaining, the 
occupying co-owner must pay rent – Dennis v Dennis – Husband 
with violent threats excluded wife. 

� Where express agreement exists that rent should be paid  
� Where one co-owner seeking to make improvements to the 

property seeks allowance to do so 
x Right to encumber the land – A co-owner has the right to encumber their land as 

long as it does not interfere with the rights of the other co-owners. 
o E.g. leases, mortgages, easements, etc. 
o In tenancy in common arrangements, the encumbrances will affect only the 

share held by that co-owner 
o In joint tenancy arrangements, the encumbrance may sever the relationship. 

 

Termination 
 
Co-ownership will come to an end when agreement between parties, court order to 
distribute property, or sale or gift of the estate to another party. 

x Court order made by VCAT under s225 PLA 
 

Priority of interest 
 
 
Resolution of priority disputes only destroys the lesser interest to the extent of resolving the 
any inconsistency between the two. 
 

Registered interest v Registered interest 
 

x First in time has priority 
x s34 TLA – Instruments lodged for registration are registered in the order od 

lodgement, not according to the date of the document.  
o If two or more documents are lodged and awaiting registration, instruments 

will be registered in the order that will give effect to the intentions of all 
parties 

o If two or more interests awaiting registration affect the same interest, the 
registrar will register the one lodged by the person holding the certificate of 
title. 
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Registered interest v Unregistered interest 
 

x Legal interest has priority over equitable interest unless there is conduct such as 
fraud or gross negligence that would result in them losing priorty. 

o Northern Counties Fire Insurance v Whipp - When holder of legal estate has 
been party to fraud and fraud has led to creation of equitable interest, legal 
interest holder will lose priority 

 

Unregistered interest v Unregistered interest  
 

x Unregistered interests create an equitable interest 
x Notice of a prior unregistered interest will not defeat a registered interest 
x For mere equities against unregistered interests, a bona fide purchaser for value 

without notice of the prior equity has priority – Latec Investments v Hotel Terrigal.  
x Equitable interests = specifically enforceable contract, trusts, lease, mortgage.  
x Tests to determine priority: 

 
Test 1 – Merits test 
Rice v Rice - Where both parties have equitable interests, the party with the better interest 
will succeed. Determined on the circumstances – ‘he who is first in time is better in law’. 

x If both interests are equal, first in time has priority. 
x Circumstances include conduct of the parties, nature and condition of their 

respective interests, and the circumstances of their acquisition. 
 
Test 2 – Prima facie first in time test 
Heid v Reliance Finance – Earlier interest prima facie has priority. 

x First interest can be postponed if the second interest holder can show there was 
some postponing conduct. 

x The conduct of the second party is then examined – change in the burden of proof 
 
Test 3 – Notice test 
Moffett v Dillon – Subsequent equitable interest cannot prevail over an earlier one if the 
holder of the later interest had notice of it. 

x Preferred by Brooking and Buchanan JJA in Moffett.  Ormiston JA preferred the 
prima facie first in time test. 

Caveats 
 
Holders of unregistered interests may lodge a caveat to protect their interest. 

x A caveat is a statutory injunction preventing any alteration to the Register. 
x s89 TLA – A person claiming an interest may lodge a caveat preventing the Registrar 

from dealing with the land 
x s61 – Caveat lodged to prevent transfer of title based on adverse possession claim 

o s60(1) – A person claiming title by possession lodges form with Registrar 
o s60(2) – Registrar causes notice to be advertised in newspaper and given to 

anyone having interest in the land 
o s60(3) – Notice to be displayed on the land 
o s26R(6)(a) – Lodged caveat remains active as a notation on the title until 

court makes an order.  
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