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THE TORRENS TITLE SYSTEM 
 
 

PRIORITIES UNDER THE TORRENS TITLE SYSTEM: 
 

 Registered v Registered (Real Property Act s 36(9))  
 Registered v Unregistered (Real Property Act ss 41 and 42)  
 Unregistered v Registered (Real Property Act ss 41 and 

42) o Legal v Legal 

o Legal v Equitable 

o Equitable v Legal  
o  Equitable v Equitable 

 
 The registered and legal parties have priority (and the P Equitable), unless 

it is found that for: 
 

 R v R, R v U and U v R, one of the exceptions to indefeasibility is relevant; or,  
 U v U, the earlier party is guilty of postponing conduct, or the later party 

had notice. 
 

ESSENTIALS:  

Majority of the land within NSW is Torrents Title land. This is a statutory system, 

created with the Real Property Act 1900. 
 

 Certificate of Title:  
Each property, under the TTS, has a Certificate of Title, which 

lists: In the First Schedule: 

 The registered owner:  
At a time of registration of sale, the vendor’s name is erased from 

the First Schedule and replaced by the purchaser’s name.  
 In the Second Schedule:



 Mortgagors:  
Borrowing, with the property used as a security.  

 Lessees  
 Easements:  

Swapped rights on land.  
 Restrictive covenants 

 

NB: However, the CT may not be an exhaustive list of interests in the property, 

since there may be unregistered interests. 
 

 Timeline for a transfer of land under the Torrens 

System: Exchange of Contracts:  
 The Statute of Fraud 1677 requires that transfers of land must 

be in writing. 

 The Conveyancing Act 1919 requires certain attachments to 

a contract for the sale of land (eg. a floor plan). 

 Two identical contracts are exchanged whereby one is 

executed by the vendor and is given to the purchaser, and 

vice versa. 

 Here, a deposit is usually paid. 
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 Here, the purchaser gets an unregisterable equitable 

interest in the land (Tanwar Enterprises v Cauchi) – 

they may be able to ask for specific performance of 

the contract from the Court of Equity.  
Settlement and Completion:  

 This usually occurs six weeks after the exchange  
 The vendor hands over a ‘transfer’, thus transferring 

property from a vendor to the purchaser.  
 Sensible vendors would transfer upon payment from the 

purchaser – if a transfer has occurred but the payment 

is not completed, the vender has a ‘lien’.  
 Lodgement:

 This usually occurs on the same day as the settlement.  
 The settlement forms and the CT must match it perfectly.  

 Registration:

 Now it takes approximately one working day to be registered; 

it had been three to twelve months previously. 
 

INDEFEASIBILITY: 
 

Title by Registration (s 41):  
Torrens Title system is a system of title by registration. This is contrasted with old system 

title, whereby title was given, and then you could, if you wanted to, register it. 
 

According to Breskvar v Wall (Qld), Torrens Title Land has the following attributes 
 

 Title is not historical or derivative  
 A registration by a “void instrument”, if properly registered, transfers title  

 i.e. in the old system, title gotten by forgery does not count, in Torrens, if 

registered property, transfer of title is held to have occurred, especially 

when on sold to third parties. 
 

It is the State of NSW giving you title (CTH v NSW – Isaac J). 
 

Indefeasibility of Title:  
 

Section 41 of the Real Property Act – Dealings not effectual until recorded:  

No dealing, until registered in the manner provided by this Act, shall be effectual 

to pass any estate or interest in any land under the provisions of this Act, or to 

render such land liable as security for the payment of money, but upon the 

registration of any dealing in the manner provided by this Act, the estate or 

interest specified in such dealing shall pass, or as the case may be the land shall 

become liable as security in manner and subject to the covenants, conditions, 

and contingencies set forth and specified in such dealing, or by this Act declared 

to be implied in instruments of a like nature.  
Section 42 of the Real Property Act – Estate of Registered Paramount:  
 Notwithstanding the existence in any other person of any estate or interest which 

but for this Act might be held to be paramount or to have priority, the registered 

proprietor for the time being of any estate or interest in land recorded in a folio of the 

Register shall, except in case of fraud, hold the same, subject to such other estates 

and interests and such entries, if any, as are recorded in that folio, 
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but absolutely free from all other estates and interests that are not so 

recorded except:  
(a) the estate or interest recorded in a prior folio of the Register by 

reason of which another proprietor claims the same land,  
(a1) in the case of the omission or misdescription of an easement 

subsisting immediately before the land was brought under the 

provisions of this Act or validly created at or after that time under 

this or any other Act or a Commonwealth Act,  
 in the case of the omission or misdescription of any profit à prendre 

created in or existing upon any land, 

 as to any portion of land that may by wrong description of parcels or of 

boundaries be included in the folio of the Register or registered 

dealing evidencing the title of such registered proprietor, not being a 

purchaser or mortgagee thereof for value, or deriving from or 

through a purchaser or mortgagee thereof for value, and 
 a tenancy where under the tenant is in possession or entitled to immediate 

possession, and an agreement or option for the acquisition by such a 

tenant of a further term to commence at the expiration of 

such a tenancy, of which in either case the registered proprietor 

before he or she became registered as proprietor had notice 

against which he or she was not protected: Provided that: 
 

 The term for which the tenancy was created does not exceed 

three years, and 

 in the case of such an agreement or option, the additional term for 

which it provides would not, when added to the original term, 

exceed three years. 

 In subsection (1), a reference to an estate or interest in land recorded in a folio 

of the Register includes a reference to an estate or interest recorded in a 

registered mortgage, charge or lease that may be directly or indirectly identified 

from a distinctive reference in that folio.  
 This section prevails over any inconsistent provision of any other Act or law 

unless the inconsistent provision expressly provides that it is to have effect despite 

anything contained in this section.  
Section 43 of the Real Property Act – R Purchaser not affected by notice: 

 Except in the case of fraud no person contracting or dealing with or taking or 

proposing to take a transfer from the registered proprietor of any registered estate 

or interest shall be required or in any manner concerned to inquire or ascertain the 

circumstances in or the consideration for which such registered owner or any 

previous registered owner of the estate or interest in question is or was registered, 

or to see to the application of the purchase money or any part thereof, or shall be 

affected by notice direct or constructive of any trust or unregistered interest, any 

rule of law or equity to the contrary notwithstanding; and the knowledge that any 

such trust or unregistered interest is in existence shall not of itself be imputed as 

fraud. 

 Subsection (1) does not operate to defeat any claim based on a subsisting 

interest, within the meaning of Part 4A, affecting land comprised in a qualified 

folio of the Register. 

 

Thus, the rules of indefeasibility are: 
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 A person registered in the first schedule is subject to whatever is registered 

in the second schedule (s 41, 42); and,  
 Order of registration is central for persons claiming in the second schedule 

(s 36(9)); and, 

 Registered interests prevail over unregistered interests (s 43). 
 

NB: indefeasibility is now immediate – whilst previous authority said it 

indefeasibility was been deferred (i.e. the holder’s title is indefeasible against 

everyone but the party to the contract where title was granted; as in Gibbs v 

Messer), the weight of current authority states that it is immediate (Mayer v Coe; 

Schultz v Corwill Pty Ltd; Breskvar v Wall). 
 

Unregistered Interests: 
 

Unregistered interest may come out of the following (where interests 

are unregisterable): 
 

 The interest of a purchaser arising from a contract for sale of land  

 On exchange of contracts, an unregisterable equitable interest in 

the property is created. 

 Mortgages created by the deposit of title deeds  
 Where there is no mortgage in writing, there may still be an equitable 

mortgage where a financier lends money in consideration for the title 

deed being deposited (Cooney v Burns).  

 An agreement to grant a mortgage  
 This is enforceable in a similar way to the right of a person who 

has exchanged contracts but not yet transferred (ANZ v Burns). 

 Oral leases for three years or less  
 Normally there is a requirement for writing (Conveyancing Act s 23D).  
 This is forgiven if:  

 The term of the lease is not greater than 3 years

 It is for market value rent

 The lessee has an immediate right to possession

 Written leases where the approved form is not used  
 Leases created by other forms (i.e. unregisterable under the Real 

Property Act, but valid as per the Residential Tenancies Act) may 

still be a valid unregistered interest. 

 Beneficiaries of interests held on trust by a trustee  
 These interests need not be in writing (Conveyancing Act s 23C)  
 Trusts may not registered owners/interest-holders (Real Property Act 

s 82). 
 

Indefeasibility Cases:  

Mayer v Coe  
Mayer left CT with her solicitor who misappropriated money and represented to 

Coe that Mayer required a mortgage and thus gets registered in the second 

schedule. Court HELD that under the old system the mortgage would have been 

void (Re Cooper) but under TT, Coe had indefeasibility and thus the mortgage was 

valid (Real Property Act s 42).  
Bursill Enterprises Ltd v Berger Bros Trading Co Ltd 
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There were two adjoining properties with a registered easement for the benefit of 

the neighbour granting them passage. HCA HELD that the easement, as well as the 

exclusive right to possession above the easement was indefeasible, since they 

were registered.  
Fels v Knowles (NZ)  

A landlord holds the land on trust for beneficiaries (NB: trust cannot hold title to 

property by virtue of Real Property Act s 82). The agreement stated that he could 

not sell but was rather able to lease which was issued and registered. HC HELD 

that the option was indefeasible as it was registered. The beneficiaries might have 

a cause of action against the trustee for breach of contract.  
Koteff v Boadanovic  

Koteff hires a woman to care for him and states that she is able to gain his life 

estate upon his death. Court holds this to be enforceable in equity against his 

estate. However, indefeasbility extends to properties given as gifts – Koteff dies and 

leaves everything to his son who then is registered as a recipient of the gift by virtue 

of s 42 Real Property Act.  
State Bank of NSW v Berowra Waters Holdings  

Registration of a discharge of a mortgage is binding though it was made on an 

error. The bank may have a cause of action in debt, but the interest in the land 

was now dissolved. 
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EXCEPTIONS TO INDEFEASIBILITY 
 
 

These exceptions apply where at least one party is registered. Sometimes, where 

under the rules of indefeasibility the person would lose, they might win if an 

exception is found. 
 

FRAUD: 
 

*See attached Flowchart* 
 

Notice of itself is not found to be fraud (Wicks v Bennett; Leros v Terara) and 

requires the additional element of dishonesty (Stuart v Kingston). 
 

Fraud Cases:  

Mayer v Coe  
ELEMENT requires that fraud to be committed by one of the involved parties or 

for one of their benefits.  
Wicks v Bennett  
AUTHORITY case emphasising that the notice of itself is not fraud. Landlord was 

subject to an unregistered lease before s 42(1)(d) of the RPA was enforced. 

Landlord then sold the property to a purchaser who settles with actual notice of the 

prior lease but registers and evicts the tenant. HELD that the purchaser though 

notified of the lease was not subjected to it.  
Loke Yew v Port Swettenham Rubber Co  
E owns a land and sold a parcel to LY who did not register; E then goes on to sell 

the rest of the land to SR and persuaded E to transfer the entire land to them and 

promised to recognise LY’s land. E complies and SR attempted to evict LY. PC HELD 

that the company had acted in a fraudulent manner as they made a promise that 

they did not intend to keep. Thus, they were subjected to LY’s unregistered interest. 

Breskvar v Wall  
AUTHORITY for the imputability of fraud, where the fraudulent person is acting as 

the agent of one of the registered parties. B were registered owners of land and 

borrowed money from Petrie; to which instead of signing a mortgage had 

convinced them to sign a blank transfer as a security. P wrote Wall as the transferee 

who then transferred it to Alban Pty Ltd. Before registration could take place – B 

sued W.  
HELD by the HCA that the fraud by P had imputed onto W; whereby P acted as W’s 

agent. Thus, there was a fraud and B were to be reinstated into the register. B suing 

Alban failed as they were an innocent party – unaware of the fraud. 

Schultz v Corwill Pty Ltd  

If it is found that the alleged agent had acted ‘on a frolic’ that is to his or her 

own will; then there is no fraud. S had money to invest by way of mortgage; G – 

her solicitor had misappropriated the money by recommending the advance of 

the money to Corwill. S dies and G persuades S’ spouse to discharge before the 

mortgage was paid out in full. G registers the discharge without the money being 

paid.  
HELD by HCA that G did not act on the benefit of S’s company and without 

S’s knowledge but his own and thus is fraud.  
Assets Co Ltd v Mere Roihi  Reconsidered in Bahr v Nicolay 
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AUTHORITY that suggests that there is no fraud found if one was unaware of a 

legislative impediment thus the ELEMENT of an actual fraud by way of 

knowledge and an act of dishonesty is required.  
Bahr v Nicolay  

This case illustrates how acknowledgement of a prior agreement may make one 

subject to it, if it is subsequently dishonestly repudiated. Also, it was HELD IN THE 

MINORITY JUDGMENT (though not in the majority judgment) that either fraud or 

personal equity may be held where the intention to renege on a prior assurance 

was formed after registration.  
Leros Pty Ltd v Terara Pty Ltd  

Knowledge, even actual notice, did not constitute fraud. 
 

In obiter, the nature of Torrens Title, namely that it is a system of “title by registration 

rather than registration of title,” (Breskvar v Wall) and that it is more appropriate for 

those with an equitable interest to create a caveat.  
National Commercial Banking Corporation of AUS Ltd v Hedley  
H goes to N to negotiate a mortgage with property as a security. Officer of N 

approves the loan and Mr H signs on behalf of his wife and for himself – the loan 

required signatures from both parties. N Officer reports to have witnessed both 

signatures. HELD that this was found to be a fraud on the Registrar General as 

the signatures were fraudulent. 

 

NB: One co-owner may force the sale of the property by virtue of s 66F of 

the Conveyancing Act. 

 

Bank of SA Ltd v Ferguson  

AUTHORITY with an ELEMENT that requires fraud to flow as one interest to another eg. 

a fraud between the bank and his employee will not negate indefeasibility. F 

applies for a loan with accurate financial position statement – X does not approve 

the loan; Y falsifies the financial position and approves the loan. F knew of this – but 

could not repay and the bank moves in to reposes. HELD that for ‘fraud to be 

operative, it must operate on the mind of the person said to have been defrauded’. 
 

THE PERSONAL EQUITY EXCEPTION:  

This exception to indefeasibility is in common law only, i.e. it is outside of the 

Real Property Act. 
 

It is also known as: “a right in personam,” “right in person,” “personal right,” 

equitable right,” “equitable obligation,” and “personal equity.” 
 

It has its roots in Frazer v Walker: 
 

 “[Indefeasibility does not deny] the right of a plaintiff to bring against a 

register[ed] proprietor, a claim in personam, founded in law or in equity” 
 

Where there is an agreement to be subjected, there is an unregistered, enforceable, 

equitable obligation to honour the title you have agreed to be subjected to. 
 

Personal Equity Cases:  

Barry v Heider 
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B is registered and borrows money off S who dishonestly convinced B to sign a 

transfer rather than mortgage. B gives S the CT – if an action was brought at this 

stage, the court could regularise the transaction. S, then, mortgages the house in 

favour of H who is unaware of the fraud of the original transfer. H lodges the 

transfer and the mortgage. But before the registration could take place, B 

becomes aware and challenges this stating that H was unregistered and thus his 

title is indefeasible. HCA HELD that a personal equity exception will exist where: 
 

 A registered person creates the unregistered interest; and/or  
 A registered person engages in conduct that contributes to the creation 

of the unregistered interest. 
 

Thus, although B did not create such with H, had given the means to S to do so for 

H by executing the transfer. 

 

Personal Equity in Bahr v Nicolay  

A registered person (Thompson) agreed with a second person (Nicolay) to be 

subject to a third (Bahr). The agreement to acknowledge the option amounted 

to an agreement to be subject to the Bahrs. 

 

Thus, when Thompson bought the property, they were purchasing on trust for 

interests still held by Bahr. And, thus, the unregistered Bahr was able to rely on the 

personal equity exception to indefeasibility. 
 

This created a third type of personal equity exception: 
 

 Where a registered interest agrees with a second person to be subject to 

a third (the unregistered interest). 
 

Mercantile Mutual Life Insurance Co Ltd v Gosper  

AUTHORITY regarding fiduciary duty where there is an existing legal relationship 

between parties. G owns land is registered in 1st S. In the past G had borrowed 

money from M. G’s spouse without G’s knowledge/permission doubles the loan 

and still had the house as security. M approved the loan on the condition that G 

signed the variation which G’s spouse had fraudulently confirmed.  
Meagher J in DISSENT said that this had reflected Mayer v Coe – where upon 

registration of the variation had become indefeasible. Marney J stated that 

the existing relationship between G and M created a fiduciary duty that M had 

not acted upon. Windeyer J challenged this and stated that it was a matter of 

conveyancing practice and thus no duty was owed. 
 

Grgic v ANZ  

This case challenged the authority of Gospar, but was differentiated factually and 

held to be more similar to Mayer v Coe, since there was no pre-existing relationship 

between the parties. G was a registered owner. Wife and son went to ANZ to 

negotiate mortgage – ANZ agents asked to meet with G – wife and son brought 

an imposter who signed the mortgage variation and was registered. HELD since 

there was no pre-existing relationship, the registration created indefeasibility.   

 Section 56C of the Real Property Act – Confirmation of Mortgagee Identity: 
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 Mortgagee must confirm identity of mortgagor Before presenting a mortgage 

for lodgement under this Act, the mortgagee must take reasonable steps to 

ensure that the person who executed the mortgage, or on whose behalf the 

mortgage was executed, as mortgagor is the same person who is, or is to 

become, the registered proprietor of the land that is security for the payment of 

the debt to which the mortgage relates.  
 Without limiting the generality of subsection (1), the mortgagee is to be 

considered as having taken reasonable steps to ensure the identity of the 

mortgagor under subsection (1) if the mortgagee has taken the steps prescribed 

by the regulations.  
 Record-keeping requirements A mortgagee must keep for a period of 7 years 

from the date of registration of the mortgage under this Act (or for such other 

period as may be prescribed by the regulations):  
 a written record of the steps taken by the mortgagee to comply 

with subsection (1), or 

 a copy of any document obtained by the mortgagee to comply with 

subsection (1). 

 Mortgagee to answer questions and produce documents The Registrar-

General, in determining whether or not this section has been complied with, may 

at any time require the mortgagee:  
 to answer questions in relation to the steps taken by the mortgagee 

to comply with subsection (1), and 

 to produce for inspection any records kept under subsection (3).  
 If a person fails to comply with a requirement made under subsection (4), the 

Registrar-General may: 

 in relation to a registered mortgage-make a recording in the 

Register, with respect to the relevant land, to that effect, and 

 in relation to a mortgage that has not been registered-refuse to 

register, or reject, the mortgage in accordance with section 39 (1A) 

or refuse to make any recording or entry in the Register or take any 

other action in respect of the mortgage.  
 Cancellation of recordings in the Register The Registrar-General may cancel, in 

such manner as the Registrar-General considers appropriate, any recording in the 

Register with respect to a mortgage if the Registrar-General is of the opinion:  
 that the execution of the mortgage involved fraud against the 

registered proprietor of the mortgaged land, and 

 that the mortgagee: 

 has failed to comply with subsection (1), or 

 had actual or constructive notice that the mortgagor was not the 

same person as the person who was, or was about to become, 

the registered proprietor of the land that is security for the 

payment of the debt to which the mortgage relates.  
 Before cancelling a recording of a mortgage in the Register under subsection 
 , the Registrar-General must give notice of the proposed cancellation to the 

mortgagee and may also give notice to any other person that the Registrar-

General considers should be notified of the cancellation. Section 12A (2) and (3) 

apply to and with respect to a notice given under this section.  
 Application to transferee of a mortgage This section applies to the transferee 

of a mortgage in the same way that it applies to a mortgagee (that is, requiring 

the transferee of a mortgage to take reasonable steps to ensure that the person 

who executed the mortgage as mortgagor is the same person who is, or is about 
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to become, the registered proprietor of the land that is security for the payment of 

the debt to which the mortgage relates). Accordingly, a reference in this section 

to:  
 the presentation of a mortgage includes a reference to the 

presentation of a transfer of mortgage, and 

 the mortgagee includes a reference to the transferee of the 

mortgage, and 

 the date of the registration of the mortgage includes a reference to 

the date of registration of the transfer of mortgage. 

 

Storey v Advanced Bank  

S negotiates with AB for a loan in the name of a company as a director without 

Board approval. If, prima facie, the company seal is affixed, there is no 

requirement for the bank to check with the Board.  
Snowlong Pty Ltd v Choe  

Landlord was subjected to an unregisted 5 year lease; purchaser agrees to buy the 

property and subject to the lease upon registration. HELD purchaser is subjected to 

the lease and cannot evict tenant. 
 

Prior Folios of s 42 of the RPA:  

Where the Land Title Office makes a mistake, and there are two different CT’s for 

the same piece of land, the older CT prevails. 
 

If an error is made, you can recover damages. 

 

Omitted/Mis-described Easements of s 41 of the RPA:  

Where easements are omitted or mis-described, there is an exception to 

indefeasibility. Most easements are now registered, but, under Old System, they 

could be registered or implied, thus they were not all written (although they were 

all equally enforceable). 
 

If an easement is created when the land is old-system, it is continuingly enforceable. 
 

The elements for an easement are (as held in Re Ellenborough Park): 
 

 There is a dominant an a servient tenement;  
 The easement accommodates the dominant tenement;  
 The dominant and servient tenement must be owned by different 

persons; and,  
 An easement must be capable of forming the subject of a grant 

 

Further: 
 

 When the burdened land was Old System, the easement may still 

be protected (James v Stevenson)  
 Even if an implied easement is registered and forgotten (or omitted by the 

registrar-general), it is still considered omitted, and thus, enforceable (James 

v Registrar General) 
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 If an easement is created where the land is old title, and the land 

subsequently becomes Torrens Title land, the easement is still 

protected (Australian Hifi v GHL) 

 If land is Old System, and an easement is used for 20 years continuously, 

a proscriptive easement is created.  
 Implied/proscriptive easements cannot be created under Torrens Title. 

 

Thus: 
 

 An easement is omitted if the easement was created when the servient 

tenement was Old System and was not subsequently registered: that is, 

even an unregistered easement, in this case, will be held to be binding. 

 An easement is also omitted if it is registered, and subsequently omitted 

by the registrar general. 
 

Mis-described/Omitted profit â prendre of s 42 of the RPA:  

A profit â prendre is the right to enter land and remove produce. 
 

Where the land was Old System: where it was left off the title, it is 

considered “omitted”, and is still enforceable. 
 

Where there is Torrens, it is only omitted where all steps have been taken: 

including completing and lodging appropriate documents. 

 

Wrong Boundaries:  

Where boundaries have been mis-described in the register, then it may be rectified. 

 

Short Term Tenancies:  

An oral lease is enforceable when: 
 

 The period of the tenancy is three years or less; and,  
 The price is “the best rent reasonably obtainable”; and,  
 There is an immediate right to possession. 

 

This exception is only available when a tenant can show: 
 

 The lease is oral and enforceable, or written  
 The registered person had notice of the tenant  

 This may be actual, constructive, or imputed notice. 
 

 Actual Notice:

 

 Constructive Notice from Marsden v Campbell: 

What a person should have known if a person carried out all the enquiries that 

a reasonable person should have carried out. 

 

NB: you have constructive notice of everything you would have learned had 

you searched the register/ASIC files (Mills v Renwick; Conveyancing Act s164) 
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Knowledge that there is a wife may be constructive notice of her interest (joined) in the property 

(Williams and Glyn’s Bank Limited v Boland).  
 Imputed Notice from Clyne cases: 

Actual or constructive notice of the tenant by the agent is imputed onto the principal. In the 

Clyne cases it was held that although Clyne did not know the name/specifics of a rental 

agreement, he knew that there was a tenant, and this created a notice (Clyne v Lowe).  
Clyne mortgages a house to the Building Society, which he defaults on purpose, so the society 

can sell it unencumbered (USB Co-Op Building Society (No 11) Ltd v Clyne). 
 

Possessory Title:  

This is similar to the Old System concept of Adverse Possession. 
 

 If you have title, and are registered in the first schedule  
 And you allow a trespasser to live unchallenged for 12 years on the land  
 Then the trespasser has better title 

 

Principles outlined in Mulcahy v Curramore 
 

 Posession must be open, not secret  
 Peaceful, not by force  
 Adverse, not consented  
 It does not have to be the same person for 12 years: o A  B 

 C 

 The person there on the 12th anniversary gets title


 There needs to be no gap 

 Independent  

 I.e. B is adverse to A who is adverse to owner


 A gets title
 

Signs of possession: 
 

 Fixing fences (Mulcahy)  
 Grazing animals (Hanarnett v Green)  
 Paying rates (Kirby v Cowderoy) 

 

NB: This is outlined in “Possessory Titles to Land Under The Act” P6A of the RPA. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
EXAM STRUCTURES – PREVIEW 
 
 
 
Mortgages 
  

Old System Title Mortgages (RARE) 
 
Prima facie, X has an OST mortgage as they have conveyed their estate to the mortgage as security for the 

money borrowed. Thus, under OST, a second mortgage, the agreement to grant a mortgage (Australia & NZ 

Bank Group v Widin), or the deposit of title deeds (Cooney v Burns) would be an equitable mortgage. 

 

An equitable mortgage must be in writing (s 23C CA), and supported by a sufficient act of part 
performance (s 23E CA). 
 

Where a conveyance of a legal interest under OST is incomplete, a mortgagee may be able to acquire 
rights in equity. If a deed isn’t properly executed, but writing exists and it’s an implied contract, there may 
be sufficient intention (National Provincial and Union Bank of England v Charnley), or if there is an express 
agreement to create a mortgage, evidenced in writing and there is consideration, equity may uphold it. 
(Walsh v Lonsdale) 
 

Torrens Title Mortgages 
 

The mortgage is registered, and is thus Torrens Title land. It is a statutory charge, and not a conveyance (s 
57(1) RPA). 
 

This mortgage is not registered, but is still Torrens Title land, and is thus an equitable mortgage (Barry v 

Heider). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 



Powers of the Mortgagee 
 

Mortgage Sale 
Foreclosure 
Personal covenant 
Possession 
Receiver to collect rents 
Improvement of property 

 

1 Mortgagee Sale  

Mortgagees are able to sue for the debt under s 99A and 100 CA (if OST) or s 61 and 62 RPA (if TT). 
Otherwise a mortgagee wish to obtain an order of mortgagee sale, the following elements must be 
satisfied:  

1.  Default 
 Cannot do anything unless mortgagor is in default – if you keep paying your 

payments and complying then you are not in default, then a mortgagee is entitled to 
possession  

2.  Notice to remedy default within one month 
Valid statutory notice must have been served under s 111 CA (ifOST) or s 57(2)(b)  

RPA (if TT), requiring a remedy to default within 30 days.  

 Must be in writing
 Must describe the default
 Signed
 Provide 30 days

 Non compliance with the notice 
 Once the three prerequisites have occurred it is the mortgagee’s call as to if and 

when he/she will sell: Belton v Bass, Ratcliffe [1922]; Palk v Mortgage Services 

[1993]. The mortgagor is not entitled to say that the mortgagee should have 

sold earlier/later. 



 

 

 
 

2 Foreclosure  

OST & TT: 
Foreclosure occurs where the mortgagee (bank/lender) exchanges the debt for ownership of the 
mortgaged property, and is usually an unappealing option for the mortgagee. Mortgagees are able to sue 
for the debt under s 99A and 100 CA (if OST) or s 61 and 62 RPA (if TT) so it becomes rare to foreclose. 
However, should a mortgagee wish to obtain an order of foreclosure, the following elements must be 
satisfied:  

1.  Default 
 Cannot do anything unless mortgagor is in default – if you keep paying your 

payments and complying then you are not in default, then a mortgagee is entitled to 
possession  

2.  Notice to remedy default within one month 
Valid statutory notice must have been served under s 111 CA (ifOST) or s 57(2)(b)  

RPA (if TT), requiring a remedy to default within 30 days.  

 Must be in writing
 Must describe the default
 Signed
 Provide 30 days

 Non compliance with the notice 
 Once the three prerequisites have occurred it is the mortgagee’s call as to if and 

when he/she will sell: Belton v Bass, Ratcliffe [1922]; Palk v Mortgage Services 
[1993]. The mortgagor is not entitled to say that the mortgagee should have sold 
earlier/later.  

4.  Properly conducted auction 
Sale must be necessary:  

 There must be a sale of the land, not a gift or an exchange of the property. 
A mortgagee is unable to sell to themselves (Farrar v Farrars (1881)), 
although may sell to a related entity as long as when selling, a truly 
independent bargain arises (ANZ v Bangadilly Pastoral (1978)). Once it has 
been established that default, service of notice and non-compliance have 
occurred, it is Y’s decision to decide if and when the property will be sold.
(Belton v Bass, Ratcliffe). 

Statutory Duty for Best Price:  

 A mortgagee is under a statutory obligation when selling to take reasonable
care to ensure the best price is obtained (s 111A CA; CAGA v Nixon (1981)). 

Improper Sale Remedies (SEE BELOW)  

5.  Highest bid is less than the debt owed 
 If it is more than the debt, then you sell and get your money back but obviously 

cannot foreclose  

6.  Application for Foreclosure to RG or the Court 
TT registered – apply to RG; mandatory 6 months 
OST or unregistered TT – apply to the court; discretion of period, usually 6 

months7. Further period given to mortgagor to repay  

Must pay off immediately before the next step to avoid foreclosure 
 Order for Foreclosure made absolute 

(See generally ss 99A & 100 CA and ss 61 & 62 RPA) 
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Improper Sale Remedies  

On the facts, it appears that X (mortgagor) may be able to seek relief against the improper sale. There will 
be certain factors that determine the type of relief available, as discussed below. If a contract has been 
exchanged, an injunction can be granted, but X will need to pay the total debt owing into the court to 
restrain the sale (Inglis v Commonwealth). If the court is deciding if there was a breach of duty, then the 
court may restrain the sale. An amount is still paid into the court, but it may be less money (Harvey v 
McWatters). 
 

Allfox Building Pty Ltd v Bank of Melbourne posited that a court should decide what the mortgagor’s 
challenge is based on. If the mortgagor challenges that there is no existence of power of sale, then they 

do not need to deposit money to the court. If however, they are arguing that there was an improper 

exercise of power of sale, then they will need to deposit money to the court, and seek redemptive relief. 
 

If there has been settlement with an innocent third party, then X’s remedy is limited only to damages. 
However, if X can establish that the third party acted with impropriety, then there may be other remedies 
available (Latec). 
 

Exceptions to this rule are limited to cases where:  

 The validity of the mortgage is in issue or
 The present availability of the power of sale is in issue because other the alleged breach of the 

venamtmt which is relied upon by the mortgagee is challenged or the occurrence of some other 
pre condition, whether statutory or otherwise to the exercising of the power of sale is in issue

 

Improper Sale Remedies – Against the Purchaser  
Reckless disregard (even when no bad behaviour by the purchaser)  
Y may be able to obtain an injunction restraining X from completing a sale of the property. If there had 

been two competing purchasers, and one was willing to pay a higher price for the property, and Y sold the 

property without notifying the purchaser who was offering the higher price, then it is arguable that Y was 

not acting in good faith, and did not seek to obtain the best price reasonably obtained, in conjunction with 

the provisions of s 111A(1)(b) of CA. There is conflicting judicial authority in this area, which relate to the 

weight of the mortgagee’s obligation when selling a property. The differing authorities are discussed in 

Forsyth v Blundell, citing Cuckmere Brick, in which it was held that a mortgagee is bound to act in a bona 

fide manner and make reasonable precautions to obtain a proper price. In Forsyth, Walsh J held that the 

mortgagee had acted in a deliberate manner and was not attributable to mere carelessness (at 494). 
 

Sale being set aside in the case of fraud:  
A sale could be restrained if it were to be proven that X was acting fraudulently. Behaviour such as holding 

an auction at an unfavourable time, passing in it a low price, not considering the offers of multiple 

purchasers were all considered in Latec Investments v Hotel Terrigal Pty Limited, and it was held that such 

behaviour went beyond equitable and constructive fraud as there was ‘pretence and collusion’, and thus 

amounted to actual fraud (Kitto J, at 5). 
 

It is however, the responsibility of Y to act and protect their interests. In Latec, a third party entered and 

obtained priority over Hotel Terrigal, as due to financial constraints, Hotel Terrigal could not bring an action 

against Latec. 
 

Penalties 
 

Test for Penalties: 
Wanner v Caruaba – Two part test: Genuine pre-estimation of loss and is it disproportionately large 
 

Discharging a Mortgage Early: 
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Under s 93 CA, regardless of what the mortgage states, a mortgagor (borrower) has the right to 
discharge their mortgage early and get a discharge of the mortgage early. However, the mortgagor must 
pay the stated interest of the mortgage, such as if the mortgage says interest must be paid for 20 years 
then the mortgagor must pay this interest. However, if it is in fact the mortgagee (lender) that demands 
early repayment of the mortgage, then the mortgagor is not required to repay the interest for the full 
term (Wanner v Caruana [1974], affirmed in O’Dea v All States Finance (1983)). 
 

Altering the Interest:  

It is unenforceable for a mortgagee to increase the interest rate once the mortgagor has default (Strode 
v Parker (1694)). 
 

Tacking 
 
Tacking occurs where there is more than one mortgagee, such as where a mortgagor borrows money 
from first mortgagee, then second mortgagee, then third mortgagee. Prima facie, the matter will be in 
order of priority with the first mortgagee being paid first, then the second etc. However under OST, 
subject to the tabula in Naufragio rule, a third mortgagee may add their mortgage to the first mortgage 
and ‘jump the queue’ over second mortgage if they were not aware of the second mortgage when they 
first lent the money (Taylor v Russel [1892]). 
 

Further Advances:  

OST: 
If Mortgagor borrowed from first mortgagee, then second mortgagee and then borrowed more money 
from the person who was always the first mortgagee, this is referred to as further advances by the first 
mortgagee. In this case, the third mortgagee was always actually the first mortgagee. Therefore, if first 
mortgagee had no notice of the second mortgagee when they initiated their further advance then they 
tack on similarly as the third mortgagee above (Hopkinson v Rolt (1861); West v Williams [1899]). 
However, if the first mortgagee made their further advance with notice of second mortgagee then they 
will be subject to that mortgage (Hopkins v Rolt (1861)).  

 If first mortgagee makes further advances where they had always agreed at the outset that they 
would make further advances, then only actual notice of the second mortgagee will defeat the 
first mortgagee’s claim (Re O’Byrne’s Estate (1885)).

 If first mortgagee did not initially agree to make further advances and then made them at a later 
time, then will be subject to second mortgagee if they have constructive notice (Credland v Potter 
(1894)). 

TT: 
Under TT, if first mortgagee is registered first and receives indefeasibility, then should have first priority 
for all the money they lent to the mortgagor and therefore maintain ultimate priority (Matzner v Clyde 
[1975]). However, it may be found in personal equity as an exception to indefeasibility that the first 
mortgagee is subject to the second mortgagee where the second mortgage was used to repay the first 
(Westpac v Adelaide Bank [2005]). 



 
 
 
 
 
 

 


