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TOPIC 1: THE HISTORY & NATURE OF EQUITY  
What is Equity? History and Nature of Equity 
• Origins: to alleviate the harshness of the common law 
• Operates to supplement the common law 
• Cannot be expounded as a set of rules 
• Changes in line with community values  
• Note: equitable remedies are always discretionary  
 
Themes in Equity 
• Certainty ---- Justice 
• Rules ----- Standards 
• Levels of judgment involved, cannot simply pop in precedent & expect judgement  
 
Exclusive & Auxiliary Jurisdictions 
Exclusive Jurisdiction 
• Doctrines which are recognized only in equity 
• E.g. – the trust & fiduciary obligations 
• Remedies: only equity remedies available  
 
Auxiliary Jurisdiction 
• Equity comes to the aid of CL rights e.g. – remedy of specific performance enforcing 

performance of K, injunctions  
 
Equitable Remedies 
• Specific performance 
• Declaration 
• Injunction 
• Rescission 
• Rectification  
 
The Trust = central to equity 
• Equitable rights can stand alongside legal title  
 

The Earl of Oxford’s Case (1615) 
Facts: ⇒ Magdalene College, Cambridge in financial difficulties – wanted to sell 

land to raise money  
⇒ Buyer = Benedict Spinola  
⇒ Problem = statute that prohibited the alienation of land by Oxford & 

Cambridge colleges 
⇒ College decided to surrender land to Queen who would re-grant land to 

Spinola after taking cut of deal (to bypass statute) 
⇒ Land sold by Spinola to Earl of Oxford  
⇒ C. 30 yrs later, College realises that land is incredibly valuable & they 

shouldn’t have sold it & look to see if they can get it back  
⇒ Argument college used was that statute preventing alienation of land, we 

assumed it allowed re-granting but maybe statute prevented that too & 
therefore no alienation happened & we still own the land  



 
Supreme Court Act 1970 NSW s 57 
The Court shall administer concurrently all rules of law, including rules of equity. 
 
Law Reform (Law & Equity) Act 1972 NSW s 5 
In all matters in which there was immediately before the commencement of this Act or is any 
conflict or variance b/w the rules of equity, & the rules of common law relating to the same 
matter, the rules of equity shall prevail. 
 
• NB: Just b/c something is a breach of trust, doesn’t mean that it hasn’t happened. Does not 

mean trustee does not have capacity to do something despite not having authority (NOTE: 
distinction b/w capacity & authority).  

 
The Effects of the Judicature Acts and the ‘Fusion Fallacy’ 
• “The two streams of jurisdiction, though they run in the same channel, run side by side & do 

not mingle their water” (Ashburner) 
• There is also the idea of a ‘fusion fallacy’ which is where methods or remedies available in 

one path are utilised in the other part, or modification along the same lines. 
• It is called a 'fallacy' because many have said that it is wrong to conclude that the rules of 

common law and equity have been amalgamated, it is only their administration which has 
been unified. 

• Not true to say an equitable lease is as good as a lease  
• The term ‘fusion’ referred to the establishment of a new court & single procedure 
• Salt v Cooper (1880): “it has been sometimes inaccurately called the ‘fusion of Law and 

Equity’; but it was not any fusion, or anything of that kind; it was the vesting in one tribunal 
the administration of Law and Equity in every cause, action, or dispute which should come 
before that tribunal. That was the meaning of the Act…The Legislature did not create a new 

⇒ Essential question of ownership of land  
⇒ College said we thought this was a way of bypassing statute but maybe 

this didn’t work & according to proper interpretation of statute, the land 
is still ours  

Judgement: ⇒ College won at common law b/c that was proper interpretation of statute 
⇒ Earl of Oxford wants to seek equitable relief – prevent them from relying 

on their legal rights (NB: cannot say they don’t have legal rights but can 
seek to prevent them from relying on them) 

⇒ Brought action in Court of Chancery  
⇒ Lord Chancellor locked up Master & Berser, common law court issued 

writ of habeus corpus, then Lord Chancellor locked Master & Berser up 
again  

⇒ Question of whether writ of habeus corpus properly granted  
⇒ If common law wins, no action in court of equity can displace legal result  
⇒ If it is possible for legal decision to be stayed by court of equity 
⇒ Insofar as the rules of common law & equity conflict, the rules of 

equity prevail  
⇒ Lord Ellesmere refers to ‘conscience’ 
⇒ HELD: where a decision is made under the common law and equity, 

equity will prevail: common law can’t accommodate every instance 
(whereas equity can).  

 



jurisdiction, but simply transferred the old jurisdictions of the Courts of Law and equity to 
the new tribunal, and then gave directions to the new tribunal as to mode in which it should 
administer the combined jurisdiction.” 

• Felton v Mulligan (1971): “the two streams of jurisdictions, though they run in the same 
channel, run side by side and do not mingle their waters” (per Windeyer J) 

• O’Rourke v Hoeven [1974]: the effect of the Supreme Court Act 1970 (NSW) was “not a fusion 
of the two systems of principle but of the Courts which administer the two systems” (per 
Glass JA) 

• Alternative view that Acts brought about “substantive fusion”. This has been described as 
‘fusion fallacy’: an incorrect interpretation of the effects of the Judicature system on the 
orthodox jurisdictional r/ship b/w common law & equity. 

• “There are not two estates as there were formerly, one estate at common law…and an estate 
in equity under the agreement. There is only one Court, and the equity rules prevail in it. The 
tenant holds under an agreement for a lease. He holds therefore, under the same terms in 
equity as if a lease had been granted, it being a case in which both parties admit that relief is 
capable of being given by specific performance” (Jessel MR in Walsh v Lonsdale) 

• “For all purposes now material, equity and common law are mingled or merged. The 
practicality of the matter is that in the circumstances of the dealings b/w the parties, the law 
imposes a duty of confidence. For its breach, a full range of remedies should be available as 
appropriate, no matter whether they originated in common law, equity or statute.” 
(Aquaculture Corp v New Zealand Green Mussel Co [1990]) – approved by Palmer J in Digital Pulse 
v Harris (2002) 

• Australia’s approach to fusion is deeply traditional. The High Court has forcefully rejected 
attempts at muddying the waters which separate the jurisdictions of CL and Equity. 
According to the Australian view, the Judicature Act did not effect a fusion of the 
substantive law. In this context, the effect of the Judicature Act has been said to create a 
single though composite body of law. 

 
Walsh v Lonsdale (1882)  Equity will treat as already done what ought to be done 
Facts: ⇒ Landlord granted a 7 year lease of a mill to a tenant  

⇒ Lease not under seal & therefore void at law 
⇒ After tenant had gone into possession, landlord demanded, pursuant to 

terms of lease a year’s rent payable in advance 
⇒ Tenant refused to pay rent demanded 
⇒ Landlord distrained the tenant’s goods & tenant sued for inter alia, 

damages for wrongful distress 
⇒ Tenant argued he was merely a tenant from year to year, in possession 

without a lease 
⇒ Mill owner enters into an agreement for a lease for 7 years 
⇒ Agreement was that rent should be payable in advance if 

demanded 
⇒ No lease actually granted 
⇒ Agreement fort the lease recognised in equity, but not at common 

law  
⇒ Tenant took possession & paid rent 
⇒ At common law, this meant that he was treated as a tenant from 

year to year, with an obligation to pay rent quarterly in arrears, not 
in advance. He paid rent on arrears. 



 

⇒ Landlord demanded rent in advance, & then, when it was not 
forthcoming, distrained from the rent. The tenant sued for illegal 
distress claiming that the agreement for the lease was not the same 
as a lease & therefore the obligation to pay the rent in advance was 
unenforceable. The distress was therefore illegal.  

Judgement: ⇒ Held that distress not unlawful 
⇒ You have a contract to create a legal arrangement, but the lease isn’t 

actually created, merely an agreement. This is recognised in equity b/c 
equity will grant specific performance of contracts – means that 
agreement that we will enter into a lease is one that court will enforce & 
Equity will treat as already done what ought to be done 

⇒ NOTE: Walsh v Lonsdale is inconsistent with Chan v Cresdon (same 
situation) and is therefore not the law in Australia.  
 
 

Common Law Equity 
Agreement for lease unenforceable Specific performance of agreement 
Tenancy from year to year Lease enforceable 
Rent payable quarterly in arrears Rent payable in advance 
Landlord not entitled to distrain Landlord entitled to distrain 

 

Chan v Cresdon Pty Ltd (1989) 
Facts: ⇒ By a guarantee included in an unregistered lease of shop premises for 5 

years, a surety guaranteed the performance by the lessee of its obligations 
‘under this lease’ 

⇒ At law entry into possession of the unregistered lease & payment of rent 
gave rise only to a tenancy at will terminable on one month’s notice 

⇒ Upon default by lessee, the lessor sought to enforce guarantee 
⇒ Unregistered lease for 5 years 
⇒ Guarantee of obligations “under the leases” 
⇒ In law, treated as an agreement for a lease 
⇒ Issue = can guarantee be enforced in situation where the terms of 

the guarantee were that it should be “under the lease” but what we 
have in law is simply an agreement for a lease & not actually a 
lease? 

Judgement: ⇒ HCA held that the obligation of the lessee under this tenancy was not an 
obligation ‘under’ the unregistered lease & thus did not attract the 
guarantee 

⇒ HCA reaffirms that its status as an ‘equitable lease’ depends on the 
availability of specific performance 

⇒ Reason why lease in equity given same effect as in law is b/c procedural 
remedy of specific performance (that is what gives it its proprietary 
character in equity) 

⇒ In situation where you cant get specific performance, an equitable lease is 
not the same as a legal lease b/c equitable claims always fail in 
competition to bona fide purchasers for value without notice  

⇒ Also vulnerable to third party claims “bona fide purchaser for value 
without notice” 



 
The Fusion Fallacy Issue 
• Idea that as a consequence of the Judicature Acts a result could be reached that would not 

have been possible prior to that legislation 
• Substantive fusion no procedural fusion 
• E.g. – common law remedies for equitable wrongs  
• Common law concepts such as foreseeability & remoteness utilized in equity cases 

 

⇒ HCA held that ambiguity in guarantees are to be resolved in favour 
of the guarantor. The liability is strictly construed so guarantee 
unenforceable.  

⇒ “Like other maxims of equity, it is not a specific rule or principle of law. 
It is a summary statement of a broad theme which underlies equitable 
concepts & principles, its precise scope is necessarily ill-defined & 
somewhat uncertain.”  (re: equity will not assist a volunteer) 

⇒ As there was no registered lease (no legal lease) there was no enforceable 
guarantee. Here there was an agreement to grant a legal lease, not an 
actual legal lease: there is an important difference between the promise 
and the actual conveyance of land.   

⇒ Here there is an agreement for lease (not a legal lease), a tenant in 
possession and a person asserting a legal consequence of the tenancy, 
even though there is no legal lease (similar to in Walsh v Lonsdale).  

⇒ So C didn’t have to pay: he had guaranteed a legal lease (which didn’t 
exist, since the lease was not registered).  

⇒ HELD: the operation of the rule depends on the availability of specific 
performance: equity recognises specifically enforceable promises to do things.  

⇒ HELD: An AFL will be treated by a court administering equity as 
equivalent to a lease at law, though the lessee doesn’t have a lease at 
law (read this sentence!): this is different to W v L, which said that there 
was now only one estate. In Australia the equitable lease is different to 
the legal lease.  

⇒ This case shows us that there has not been a substantive fusion of 
common law and equity: the fact that administratively a single judge can 
hear both common law and equity suits does not change the fact that 
they are still separate bodies of law.  

⇒ The High Court’s willingness to treat an agreement as a lease in equity 
rests on the specific enforceability of the agreement.  

⇒ NOTE: Although the rule in Walsh v Lonsdale meant that an agreement to 
lease gave rise to an equitable lease, it did not create a legal interest: 
therefore the equitable lessee will be defeated by a bona fide purchaser of 
the legal estate who acquires it for valuable consideration and without 
notice of the equitable lease.  

⇒  

Day v Mead [1987] 
Facts: ⇒ Breach of fiduciary obligations of solicitor, who invited clients to invest 

in certain companies which folded (solicitor had a financial interest) 
⇒ Client really annoyed with his solicitor, who he sues after bad investment 

advice.  He did not disclose that he was a director of the company in 



 

which the client invested.  It was said that the solicitor owes fiduciary 
obligations to the client, and in breach of those obligations, this solicitor 
was placed in a conflict.  Plaintiff was not very prudent in putting his life 
savings in the company 

Judgement: ⇒  NZCA held no reason why shouldn’t be further development of 
equitable notions to incorporate CL notion of contributory negligence  

⇒ In this case, the court reduced an award for equitable compensation by 
what it held was the Plaintiff’s contribution to the damage which was 
suffered. Here, the Plaintiff acted on the advice of his solicitor (the 
Defendant) when investing in a company which later went into 
receivership. It was found that the defendant has numerous conflicts of 
interests. At trial, the award was reduced by half on the basis that the 
Plaintiff did not seek to protect his own interests by engaging 
independent and competent financial advice. With reference to the fusion 
issue, President Cooke said: 
‘…whether or not there are reported cases…there appears to be no solid 
reason for denying jurisdiction to follow that obviously just course…it is 
an opportunity for equity to show that it is not petrified and to live up to 
the spirit of its maxims… 

⇒ New Zealand’s position on fusion demonstrates that Equity has the 
capacity to evolve irrespective of the existence of the fused 
administration of CL and Equity post introduction of the Judicature Act. 

⇒ An extension of the principles of Day v Mead occurred in Aquaculture. 
Here, the New Zealand Court of Appeal took the extraordinary step of 
finding that the bodies of law known as CL and Equity has for all 
practical purposes merged. The implication of this were that the genesis 
of remedies and their constituent elements now knew no boundaries. 

⇒ The NZ Court held that damages could be reduced for contributory 
negligence relating to a fiduciary duty. This meant that the distinction 
would be blurred. This has been rejected by the High Court in Pilmer v 
The Duke Group. 

⇒ Day v Mead is inconsistent with Pilmer because Pilmer recognises the nature 
of contributory negligence as an absolute defence and the fact that the 
legislation is directed in the opposite way from how it was used in Day v 
Mead, where the court sought to apply it by analogy 

Harris v Digital Pulse Pty Ltd [2003] Punitive damages not available for breaches of 
fiduciary duty 
Facts: ⇒ An employee in defiance of an express term in his K, secretly worked for 

the benefit of his own business & competed with his employer during 
course of employment 

⇒ Employee fired & employer sought exemplary damages for breach of 
fiduciary duty 

⇒ Harris & Eden were employees of DP, but they started up their own 
company that was a direct competitor of DP, in contravention of their 
employment contract 

⇒ Employees resolve to go into website design business for 
themselves in competition with their employer 



⇒ Decided to giver their new venture a head start by remaining in 
employment & diverting to themselves their employer’s business 
opportunities until they were economically secure enough to resign 
& compete openly 

⇒ Breach of contractual & fiduciary duties of loyalty to employer: 
remedies damages, an account of profits or equitable 
compensation. Damages of only about $50, 000. Not entitled to 
costs as under $225K. 

⇒ Employer sought exemplary damages. Awarded $10k against each 
of the 2 defendants. Not possible in contract or, traditionally in 
equity.  

⇒ May have been a strategy to get costs. 
⇒ Consternation over the result – fusion fallacy. 

Judgement: ⇒ Trial judge found that they had breached their fiduciary (equitable) & 
contractual (CL) duties of loyalty, ordered to pay equitable compensation 
& exemplary (punitive) damage 

⇒ A judge at first instance in the Supreme Court of New South Wales allowed 
an award of exemplary damages (a common law remedy) for breach of (an 
equitable) fiduciary duty  

⇒ The Court of Appeal, comprising Spigelman CJ, Mason P and Heydon JA, 
allowed an appeal against the exemplary award, but did not do so on the 
basis that it is never  permissible to award a common law remedy for an 
equitable wrong. That door was left open. In three judgements of great 
learning and analysis, the members of the Court of Appeal squarely 
addressed issues of fusion.  

⇒ However, they said that exemplary damages could not be administered as 
it is a CL (tortious) remedy & that this was purely an equitable claim 

⇒ Held that exemplary damages were not available for breach of fiduciary 
duty 

⇒ The heart of the fusion fallacy is the idea that because two branches of 
law are administered together, one is applicable to the other - his 
honour only concedes that they can influence one another. 

⇒ Spigelman CJ: “Remedial flexibility is a characteristic of equity 
jurisprudence” 

⇒ The analogy is with contract, not tort so if you couldn’t get exemplary 
breaches in contract, why should you when breach of fiduciary duty? 

⇒ Common law & equity develop from the bottom up, not from the 
application of abstract principles 

⇒ “The integrity of equity as a body of law is not well served by adopting a 
common law remedy developed over time in a different remedial context 
on a different conceptual foundation” 

⇒ Held no power to award exemplary damages for breach of fiduciary 
duties 

⇒ Rejected argument that jurisdiction to award exemplary damages already 
existed in equity – historically equity does not exercise any punitive 
jurisdiction 

⇒ Rejected argument that equity should develop by analogy to tort law & 
were strongly critical of substantive fusion 



 
Exemplary Damages & Fusion Fallacy 
• Two events have occurred since those times of Courts of Chancery that arguably affect the 

availability of exemplary damages. The most significant was the merging of the 
administration of law and equity as a result of the Judicature Act 1873. The effect of the Act 
was to abolish the old courts and create a new High Court of Justice vested with all the 
jurisdiction of the old courts. Also of importance, in 1858 the Lord Cairns Act gave the 
Courts of the Chancery a power to grant damages in addition to, or in substitution for, the 
remedies of specific performance and injunction.  

• Although the Judicature Act unified the administration of law and equity into one court 
system, it did nothing to fuse the content of the two doctrines. The principles of equity and 
the principles of law remained separate: ‘the two streams of jurisdiction, though they run in 
the same channel, run side by side and do not mingle their waters.’  

• The strongest opposition to fusion of any nature is expressed by Meagher, Heydon and 
Leeming - condemn the ‘fusion fallacy’, which they define as the assertion that it is allowable 
for equity and common law to fuse in some respects as a consequence of the Judicature Act  

⇒ Heydon JA asserted that the award of exemplary damages for breach of 
fiduciary duty would be ‘a radical  change, having no justification in 
traditional thinking, properly understood.’

 

His Honour then continued: 
‘[t]he conclusion could only be arrived at if there was some particular 
provision in the legislation effecting the administration of the two 
systems in a single court compelling it.  

⇒ Spigelman CJ noted in Harris, the fact that equity has never developed a 
remedy of a character similar to punitive damages ‘indicates that the 
development of the law in a case of this kind is inappropriate’  

⇒ If it can be shown that in some areas fusion would actually advance the 
goal of treating like cases alike, then the opposing weight of history loses 
its force. President Mason in Harris noted that ‘[d]istinctions with 
nothing but history to support them have, at times, been deliberately 
ironed out or conveniently overlooked as doctrines passed from 
generation to generation.’  

⇒ The issue: can exemplary damages be ordered for a breach of a fiduciary 
duty? Basically: damages that are not compensating for loss, but are 
rather meant to punish the breaching party.  

⇒ The answer: NO! Equity has no jurisdiction to punish.  
⇒ The dissenting judges argued that equity was flexible enough to award 

damages that go beyond compensation so as to punish an egregious 
breach of a duty.  

⇒ The majority said that there was a reason why this had never happened 
before: equity and penalties are strangers.  

⇒ All the judges accepted that it would be possible for the law to change in 
the future.  

The heart of the fusion fallacy:  
⇒ The joint administration of two distinct bodies of law means that the 

doctrines of one are applicable to the other 
⇒ It is not to say that one body of law does not influence the other 
⇒ It is only to say that they remain conceptually distinct 
⇒  



• In Harris,

 

Mason P noted that where a fiduciary had breached their duty with the additional 
elements of conscious wrongdoing necessary to trigger an award of exemplary damages, a 
disinterested observer would be bemused to learn that the law would say that exemplary 
damages should be withheld, whereas they would have been awarded if the identical facts were 
established had the case been pleaded in tort. 

• Although Heydon JA agrees in Harris that deterrence is a remedial purpose seen by equity, 
his Honour considers that equity effects deterrence by strictness alone: ‘[t]he prevention or 
protection from the relevant disease is assisted by the strictness of the standard imposed and 
the absence of defences justifying departures from it’. 

• This passage suggests that equity deters by strictness contrast to the common law that uses 
exemplary awards to deter. 

• The reason that equitable remedies are stricter is that equity has historically favoured gain-
based remedies, whilst the common law has favoured compensation, which is a loss-based 
remedy.  

• The approach to fusion contemplated by Spigelman CJ and Mason P in Harris

 

is consistent 
with the above analysis. Although their Honours came to different conclusions, both reached 
their decisions by the same process: finding a common law wrong that resembled the 
equitable wrong at hand, and reasoning by analogy whether exemplary damages should be 
available.  

• The Chief Justice found that the better analogy was with contract and, as exemplary damages 
are unavailable in contract, found that their award was inappropriate in the circumstances  

• Weight must also be placed upon his Honour’s reliance upon the fact that, in the long 
history of fiduciary relationships, a punitive remedy has never been awarded. As considered 
above, there is great strength to this argument.

 

Nevertheless, his Honour indicated that 
where changes to the economy and society might be served by changes in the law, the weight 
of the historical argument is diminished.  

• On the other hand, Mason P favoured the analogy with tort. The strengths of the two 
analogies are not relevant here. The course that Harris has charted for the future is a model 
for indirect fusion that makes exemplary monetary awards available in equity where similar 
interests are protected at common law, and where analogous common law wrongs makes an 
exemplary award available. 

The Maxims of Equity 
• Fixed & formulaic statements of certain broad equitable principles 
• Not rules or positive laws 
• Perform a rhetorical function for a judge to demonstrate how the decision is imbued with 

ancient values of ancient jurisdiction  
• Half-truths 
 
The Maxims 
• Equity looks on that as done which ought to be done 
• Equity follows the law 
• He or she who comes into equity must come with clean hands 
• He or she who seeks equity must do equity 
• Equity does not allow a statute to be made an instrument of fraud 
• Equality is equity 
• Equity acts in personam  
• Equity will not assist a volunteer 



• Equity looks to intent not form 
• Equity will not suffer a wrong to be without a remedy 
• Where the equities are equal the law prevails 
• Where the equities are equal the first in time prevails 
• Equity aids the diligent not the tardy 
 

 
Recent Examples 
 

Corin v Patton (1990) 
Facts: ⇒ P & Mrs P were joint registered proprietors of Torrens title land in NSW 

⇒ Mrs P was ill, and wanted to arrange her affairs to sever the joint tenancy.   
⇒ Severance of joint tenancy was not effective in law: Mrs P took no action 

to procure production of the certificate of title to enable the transfer and 
died before transfer was registered  

⇒  
Judgement: ⇒ Held: No legal or equitable assignment of legal property 

⇒ Equity will not assist a volunteer. Where the gift is incomplete, equity will not compel 
the party making the gift to fulfill the promise. However, where the donee has done 
everything that is necessary to complete the gift, equity will recognise the transfer.   

⇒ Mason CJ & McHugh J: “[A maxim] is not a specific rule or principle of 
law. It is a summary statement of a broad theme which underlies 
equitable concepts & principles” – said in relation to maxim that ‘Equity 
will not assist a volunteer’ 

Friend v Brooker [2009] 
Facts: ⇒ The respondent and appellant operated a construction business as a 

partnership up until 1977. At that point they incorporated a company of 
which they became co-directors and (through various family trusts) 
owners of all its shares. 

⇒ In 1986 the company came into extreme financial difficulty. The 
respondent director borrowed money in his own name (secured by a 
mortgage over his home and investment property) and then on-loaned 
that money to the company. The transaction was recorded against an 
unsecured loan account in his name in the company accounts. 

⇒ Unable to surmount its financial difficulties, the company was ultimately 
deregistered.  The respondent director sued the appellant director for 
equal contribution to the repayment of his personal borrowings which 
were entered into for the purpose of making the loan to the company. 
The respondent director claimed that between May 1977 and January 
1995, a partnership or joint venture existed between the appellant 
director and himself. He asserted that the company was merely the 
“corporate vehicle” and that the appellant had “materially benefited” 
from the conduct of the partnership or joint venture agreement, for 
which the respondent director sought a full account. 

Judgement: ⇒ The trial judge, Nicholas J, determined that the respondent should fail, 
having found no evidence to support the respondent’s assertion that a 
partnership or joint venture existed. His Honour also found that the loan 
in question was a borrowing of the respondent, not of the company nor 



 
 

jointly with the appellant. His Honour noting: 
“In my judgment Mr Brooker has utterly failed to prove any 
agreement pursuant to which the existence of a fiduciary 
relationship with Mr Friend was established after the incorporation 
of the Company. I reject the submission made on his behalf that 
the relationship between the parties in the conduct of the business 
was that of a common law partnership, or a joint venture, or some 
other relationship which gave rise to an entitlement to an 
accounting from each other of all contributions by and payments 
to them.” 

⇒ The High Court rejected the reasoning of both Mason P and McColl JA, 
and re-instated the judgement of the trial judge. 

⇒ The equitable doctrine of contribution:  Rejecting Mason P’s 
conception of the equitable doctrine of contribution the joint judgement 
(with which Heydon J agreed) held (at [38]) that the equity in the doctrine 
of contribution was to ensure that an equality of burden undertaken by 
the debtors should not be defeated by the whim of the creditor or by 
accident. The equity does not arise merely because two parties derived a 
common benefit from the burden undertaken by one of them. 


