
 
Certainty of objects: 
 
Introduction:  

• There must be some person in whose favour the court can enforce the trust  
beneficiary principle (Morice v Bishop of Durham) State the beneficiary and whether 
they are a B or an object. 

 
1. Classify the power: 

a. FIT: beneficiary’s equitable interest fixed in the deed – shares are specified 
and if not, presumed to be equal.  

i. T obliged to distribute, no discretion as to the beneficiaries.  
b. Trust power (DT): Trustee given discretion to distribute property within/ 

amongst members of a specified class.  
i. Exhaustive DT – Where total number of discretionary objects is fixed.  

ii. Non-exhaustive DT – Where class of objects is open and uncertain. 
E.g. ‘a trust for all my descendants’ – is an open class.  

c. Mere power: T not obliged to distribute.  
i. If they exercise power, have discretion as to who to distribute to. 

(within specified class)  
ii. Indicator: taker in default 

d. Consider factors:  
i. Mandatory vs permissive language 

ii. Taker in default = mere power (Re Hays)  
1. Gift over in default clauses are determinative and 

automatically suggest the primary trust power is non-
exhaustive in nature because, in providing for a gift over in 
default, the settlor did not intend to impose a duty on trustee 
to exhaust the power and make a selection.  

iii. Time limit for appointment 
iv. Distribution to anyone except T (hybrid) 

 
2. Class of power: 

a. Special power: power to distribute to an ascertainable class defined by 
inclusion.  

b. General power: power to distribute to anyone in the world.  
c. Hybrid power: power to distribute to anyone except for a named individual(s) 

or a specified class.  
 
NB: 

• FIT – no need to classify class (no discretion to select + obligation to distribute) 

• Trust power – only valid if special power, anything else fails for administrative 
workability. (Re Hays)  

• Mere power – discretion with no obligation to distribute.  
 
NB: Rights of beneficiaries c.f. rights of objects: 



• Beneficiary has an equitable proprietary right to the trust assets (which is capable of 
being assigned) VS objects who don’t have a present property right as they are a 
potential beneficiary who may receive a distribution.  

• Rights of objects under a trust: 
o Objects under a trust have a right to consideration for distribution and right 

to due administration (Kennon v Spry) 
o Objects can go to court to get trustee to exercise discretion and have 

standing to complain of improper exercise of discretion.  

• Rights of objects under a power: 
o Objects under a power have no standing to force trustee to exercise 

discretion.  
 

3. Establishing certainty: 

• **Correctly classify the test of certainty of objects then apply the test to facts.  

• FIT: 
o List certainty – must be able to compile a list of beneficiaries (McPhail) 
o It is sufficient to be identified on day of distribution (Kinsela v Caldwell) 

• DT (trust power): 
o Only valid if special power. 
o Two tests 
o Criterion certainty + administrative workability 
o Criterion certainty: 

▪ The donee must be able to determine whether a particular person is 
within the class or not (McPhail; Re Gulbenkian) (Ask: Can it be said 
with certainty that any given individual is or is not a member of the 
class?) 

▪ 2 types:  

• Semantic uncertainty: invalidates the trust 
o Class must be described in a manner in which the 

meaning of the words are clear.  
o Semantic uncertainty occurs where words are 

subjective, don’t have a clear meaning or don’t have 
objective definition or criteria.  

o Invalid: ‘raising standard of living’ ‘my old friends’; are 
the words subjective or have no clear meaning/ no 
objective definition or criteria?  

o Valid: ‘organisations working to eliminate war’, ‘people 
who will reside with X in the future’, ‘relatives’ or 
‘dependants’ (McPhail) 

• Evidentiary uncertainty: 
o Trustee must be able to determine whether or not a 

person is within the class (Re Baden) 
o Court can always give directions and rule upon what 

evidence is required (Re Gulbenkian) 
o Administrative workability: 



▪ Trust is unworkable if the class is ‘so hopelessly wide as to be 
incapable of forming anything like a class’ (obiter in McPhail v 
Doulton)  

▪ E.g. trust for residents of greater London is conceptually certain but 
administratively unworkable due to its breadth/width and ambiguous 
scope.  

▪ Doesn’t apply to bare powers (Re Manisty’s Settlement) 
 
NB: if the word ‘shall’ relates to obligation to pay, it is a trust power. (McPhail per Lord 
Wilbeforce)  
If shall relates to discretion to pay it is a mere power (Re Gulbenkian) 
POLICY: Lord Wilbeforce in McPhail said criterion certainty should apply to DT due to their 
similarity with bare powers.  
 


