
Australian legal system 
- Australian legal and political system derived from the English system 
- operated on a two tier system - federal and state system (federal law override inconsistent state 

system) 
- Australia adopted WESTMINSTER system of government (the crown, lower and upper house). 

English law started in 1066, when Willian the conqueror invaded England. 
Two main sources of Australian Law 

1. Statute law: made by parliament of states, territory and commonwealth. referred to as acts of 
parliament/legislation. eg state legislation: Goods Act 1958 (VIC); Crimes Act 1958 (VIC) 
and Commonwealth legislation: Competition and Consumer Act 2010 (Cth) and the 
Corporations Act 2001 (Cth) 

2. Common law: law developed by courts of Australia. Referred to as common/case law 
(source of equity) 

Business & Law 
- Main function is to regulate, facilitate and adjudicate commercial transactions. 
- Parliaments can delegate some law making powers to subordinate or delegated bodies such as 

local councils, uni councils and other statutory authorities established under relevant legislation. 
Law made by parliament 
- parliament comprises of lower house (house of representatives), upper house (the senate) and the 

Queen (governor general 
1. Proposal for making/amending law comes from government, pressure groups, media 
2. The draughtsmen draws up the Bill 
3. The Bill is initiated in the parliament (First reading; Second reading (Committee stage) and 

Third reading) 
4. If passed by both Houses, signed by the Governor or Governor-General, it becomes “Law”. 

Law made by courts 
A common law is a source of law that has been primarily derived from the decisions of judges in 
courts. 
The law of the judiciary* (a system of courts) is to interpret and apply laws: by precedents and 
statutory interpretation. 
The doctrine of precedent* (an example that is used to justify similar occurrences at a later time. 
eg. civil law, a law established by following earlier judicial decisions.) 
- Fundamental constraint on judicial decision-making in Australia. When judges are deciding cases, 

they must pay proper respect to past judicial decisions. 
- Courts apply the doctrine when deciding cases based on common law principles. 

• binding precedent: precedent is binding on a lower court when set by a court higher on the 
same hierarchy and the facts are similar. 

• persuasive precedent: where a court strongly considers a decision of another court in reaching 
a decision but is not bound it. 

- Advantages: 1. certainty, predictably and uniformity. 2. doctrine of precedent has some flexibility  
- Courts in arriving at conclusion engage in a process of legal reasoning. 

• important legal principles can be identified from the reasoning - reason for the decision or ratio 
decidendi* (order in which precedent trickles from the high court of Australia down to the lower 
courts.) 

• these legal principles form the precedent 
• the ratio decidendi or precent is binding  
• other comments made by judges which do not influence the decision of the court are not 

binding- referred to as ‘obiter dicta’ (comments by the way) 



Rules of statutory interpretation  
1. literal rule: interpreting according to the ordinary meaning of the words used. 
2. golden rule: where a literal interpretation will lead to an absurd or ambiguous or inconsistent 

meaning, the court may modify the words to give effect to the original intention of parliament 
3. mischief rule: Courts consider the circumstances leading to the passing of the act in question. 

eg. was the law like this before this? Where are the reasons behind the new and old legislation/
policy? 

Hierarchy of courts in Australia 
- courts are vital to the operation of law as they dispense justice, resolve disputes, compensate the 

victims for their injuries and punish the wrongdoers 
- the high court of Australia sits at the peak of the hierarchy 
- Role of the high court (established 1903): jurisdiction falls into 3 main areas: 1. hears appeals 

from the federal courts and the state court systems, 2. hears disputes between states and disputes 
between states and the commonwealth, 3. judicial power to interpret the Australian Constitution. 

Civil Law: The law regulating conduct between private citizens, such as law of negligence, Within 
this meaning, civil law is usually contrasted with the other areas, including criminal or 
administrative law. 
Australian Constitution 
- Highest law of Australia 
- Federation of Australia was created by the Commonwealth of Australia Act 1900, Australia 

became a federation in 1901. A political and economic union of the states and commonwealth. 
division of powers between the commonwealth and state parliaments: typical feature of 
government is written constitution  delineating the legislative powers of the federal and state 
parliaments. 
• exclusive powers: the constitution gives the commonwealth exclusive or sole powers to make 

laws in specific areas such as: 
- s 90: customs, excise and bounties; s 114: raising naval or military force; s 115: coining 

money; s 121: the admission or establishment of new states; s 122: gives the commonwealth 
government power over the government of a territory s 51 (xxi): marriage 

exclusive powers can be exercised by the commonwealth only. 
- concurrent powers: exercised by both the commonwealth along side, or parallel with the states. 

• under section 51 of the constitution, the commonwealth may make laws in 40 specific areas for 
peace, order and good government  

- residual powers: any area that is not an exclusive or concurrent power of the commonwealth is a 
residual power of the states. 
• under section 106 the commonwealth constitution, all state constitution have been preserved, 

while in section 107 makes it clear the law making power of the state parliaments will continue 
unless the commonwealth constitution withdraws the power from the states or exclusively vests 
it to the commonwealth. 

Section 109 of the Constitution 
- when the law is of the state or territory is inconsistent with the law of the commonwealth, the 

commonwealth law will prevail and the state or territory law will be invalid, but only to the extent 
of the consistency. 
• In the Tasmanian Dam case, Gordon River Hydro-Electric Power Development Act 1982 (Tas) 

was declared invalid because of the existence of the World Heritage Properties Conservation Act 
1983 (Cth). 

Amending the Australian Constitution (Section 128) 
section 128 provides that it can be amended only if all follow four requirements are met: 


