
Week 4B 
Bail 

− Lecture outline 
− What is bail 
− Origins of the current regime 
− Current operation of the Bail Act 2013 (NSW) 

− Currency of this lecture 
− This lecture is up to date with amendments to the Bail Act 2013 

(NSW) and the Local Court Bench Book up until Update 122 dated 
March 2017.  

− Look at the bench books  
− For record, this update pertains to Apprehended Violence Orders and 

incorporates amendments arising from the Crimes (Domestic and 
Personal Violence) Amendment (Review) Act 2016 (NSW) 
(commenced on proclamation on 3 December 2016 except Sch 2 
which commenced on 22 August 2016).  

− The Amendment Act extends the definition of “domestic relationship” 
and expands the range of offences in the definition of “personal 
violence offence”. A new section on Interim and provisional 
orders has been added. The section Procedure at first listing of the 
application  has been expanded. A new section Procedure to be 
adopted at a hearing has been inserted This includes new 
subsections “Procedures for evidence from vulnerable persons”; 
“Procedures for evidence in cases where sexual offences are 
involved”; “Party’s right to a support person when giving evidence” and 
“Procedure if party not present on hearing date”. A new 
section Making orders encompasses the statutory test to be applied 
when making an order for an AVO or APVO. A new subsection 
“Considerations in relation children” is also included. The court’s 
obligations when other proceedings are pending is included and the 
court’s discretion with regard to costs in AVO proceedings is included. 

− A revised and expanded section AVO proceedings involving 
children has been inserted.  

− What is bail 
− ‘Release on bail allows the accused (if they have not yet been 

convicted) or the prisoner (if they have been convicted but are 
awaiting sentence or pending an appeal) to be at liberty, though their 
liberty may be subject to conditions… 

− An ‘authority’ to be at liberty  
− Being held in custody pending trial can have serious consequences 

for an accused who may lose their job, business or family relations 
even though they are ultimately acquitted of all charges. 

− Bail conditions 
− S 23 – 30  

− Practical considerations 
− Rules of evidence do not apply to bail proceedings — s 31 
− When exercising a function in relation to bail (except criminal 

proceedings for failure to appear or forfeiture of security proceedings: 
s 31(2)) the court may: 



− take into account any evidence or information that the bail authority 
considers credible or trustworthy in the circumstances and is not 
bound by the principles or rules of law regarding the admission of 
evidence: s 31(1). 

− Standard of proof in proceedings relating to bail — s 32 
− The test to be applied in bail decisions is on the balance of 

probabilities: s 32(1). However, this test does not apply to proceedings 
for an offence relating to bail: s 32(2). 

− Two stage bail test 
 

 
− Step 1(a) 

− Section 16B exhaustively lists “show cause” offences. 
− Section 16A(1) provides that, with regard to a “show cause” offence, a 

bail authority must refuse bail unless the accused person shows 
cause why his or her detention is not justified.  

− OR step 1 (b) 
− Does it fall under s 22A 
− If a show cause offence is also an offence to which s 22A applies 

(terrorism related), then the exceptional circumstances test applies: 
s 22A(2).  

− Meaning of “Exceptional circumstances”  
− The exceptional circumstances test was described in the Second 

Reading Speech of the Bail Amendment Bill 2015 as follows: 
− The new test provides for a higher threshold than the existing show 

cause test so that bail will be granted only when the circumstances 
are exceptional. A similar test applies under section 15AA of 
the Commonwealth Crimes Act 1914 so that bail must not be granted 
for a Commonwealth terrorism offence unless exceptional 
circumstances exist to justify bail. While the new test will be applied on 
a case-by-case basis, New South Wales courts may find guidance in 
decisions under the Commonwealth provision. 

− Harrison J discussed the meaning of “exceptional circumstances” in 
connection with s 15AA in R v Naizmand [2016] NSWSC 836 at [8]–
[13]; see also R v NK [2016] NSWSC 498 at [26]–[28]. In NK, Hall J 
observed that the phrase “admits to a degree of flexibility”: [31]. 

− Factors found to constitute exceptional circumstances in the context of 
a bail application have been: the youth of an accused person: NK at 



[34], [40];  the strength of the Crown case (where that may be sensibly 
assessed); the question of delay to committal and/or trial, and 
principles of parity (insofar as they are applicable to a bail 
application): DPP v Cozzi [2005] VSC 195 at [22]. 

− Step 2 (regardless) 
− The unacceptable risk test 
− If a person charged does show cause, establishes exceptional 

circumstances exist, or if they are not charged with a show cause 
offence, the unacceptable risk test applies 

Week 9B 
Discovery 

− Discovery is: 
− What is discovery  
− The discovery process 
− UCPR rules 

− Week 10 recorded lecture: issues with gathering documentary evidence 
particularly the issue of privilege 

− Abuse of discovery 
− Managing the scope of discovery 
− Introduction to privilege (documents exempt from production into 

evidence) 
− Client legal privilege 
− Negotiation privilege  
− Public interest immunity  

− Discovery is not: 
− Other documentary evidence (online week 10) 

§ Other sources of written evidence 
§ Subpoenas  
§ Notices to produce 
§ Interrogatories 

− Where are we in our proceeding? 
− We have made the decision to litigate (hopefully after much deep 

consideration of financial, emotional and time costs and after 
engaging in ADR).  

− We have commenced our litigation and the parties have filed and 
served the pleadings setting out their case (claims, defences, replies).  

− Next step is preparing evidence. Essentially 2 kinds: documentary and 
witness 

− Preparing evidence in litigation 
− Collecting Documents to use as evidence: discovery, subpoenas, 

notices to admit/produce, interrogatories.  
− Preparing Witness Evidence: locate and interview witnesses, prepare 

affidavits/witness statements for lay and expert witnesses. Lay 
witnesses are witnesses of fact (people who saw or experienced the 
facts you are trying to establish for your case in court). Subpoena your 
witnesses to appear in court (for examination and cross examination) 

− The importance of facts 
− Facts are very important in the majority of court cases at a trial level.  



− The cases we study in substantive law subjects are usually appellate 
decisions where the facts are no longer in issue (having been decided 
at the trial level) 

− This gives law students an artificial view of how important facts are.  
− Facts are much more important than other subjects would lead you to 

believe!  
− Most of what trial lawyers in Australia do is prove facts using 

documents and witness evidence.  
− Most litigators spend most of their time litigating in trials not in 

appeals! 
	


