
Part Two: 

MARRIAGE, DIVORCE AND OTHER RELATIONSHIPS 

 

2. LAW AND THE REGULATION OF FAMILY RELATIONSHIPS 

 

(i) Constitutional Aspects of Family Regulation 

 

Parliament has exclusive power to make laws with respect to divorce (Constitution s 

51(xxi)) and divorce and matrimonial causes (s 51(xxii)). Federal laws prevail over state 

laws to the extent of any inconsistency (s 109). S 51(xxxvii) empowers Cth to make laws 

with respect to it by the Parliament of any state (cooperative federalism). 

 

The High Court in A-G (Vic) v The Cth found that the marriage power was not limited to the 

formation of marriage but also covered the status that marriage involved, including the 

mutual rights and duties between spouses (affirmed by the HC in Russell v Russell and 

ACT v The Cth). 

 

Constitutional test is whether the legislation creates, defines or declares rights or duties that 

arise out of, or have a close connection with, the marriage relationship (Gibbs J in R v 

Lambert). Constitutionality of power affecting third parties is determined by whether there is 

a sufficient connection to the subject matter of the constitutional power and it is reasonable 

for effectuating the rights and obligations of the two parties to the marriage (affirmed by 

Fogarty J in Re Gould). Marital relationship extends to relationship of the parties to the 

children of that marriage (Gauldron J in Dougherty v Dougherty). 

 

Marriage power not limited to marriages that are not monogamous marriages of Christianity 

(Windeyer J in A-G (Vic) v The Cth). 

 

Although S 51 (xxi) and (xxii) deal with marriage and its dissolution, which are personal 

matters, they are regarded as a matter of public concern and uniformity, important for the 

community (Lansell v Lansell) (Taylor and Owen JJ said property division was a 

matrimonial cause, Kitto, Menzies and Windeyer JJ said it was within implied incidental 

power). Matrimonial causes include matters which are subsidiary and consequential to 

marriage and divorce (Dawson J in Re F; ex parte F). 

 

FLA now governs all parenting disputes over children. HC, Gibbs J: entitling custody of a 

child not of the marriage is outside the ambit of s 51(xxi) Constitution. Adopting a step-

child needs permission from a court exercising jurisdiction under FLA, followed by 

application to state Supreme Court.  

 

(ii) Dissolution of marriage 

General: 3 elements of separation; intention, action, and communication 

 

FLA defines grounds for marriage as an irretrievable breakdown (s 48(1)), separated and 

stayed so for no less than 12 months after application (s 48(2)) and if there is no reasonable 

likelihood of cohabitation being resumed (s 48(3)). Even if cohabitation is brought to an end 

by one of the parties, this can still amount to separation (s 49(1)), parties may be separated 

notwithstanding physical cohabitation (s 49(2)). If parties separated and cohabited, and  


