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1. Foundations  
 

Substantive criminal law is the body of laws that identify and define criminal offences. For 

example, the offence of murder and the offence of theft are part of substantive criminal law. 

 

Procedural criminal law concerns the law governing the investigation, prosecution and 

punishment of criminal offences.  

So, for example, the law governing when a suspect may be arrested and a sample of their 

DNA taken is part of procedural criminal law 

 

Subjective blameworthiness 

• It is generally accepted that punishment is justified only if the person to be 

punished is morally blameworthy  

• The dominant account in contemporary criminal law requires subjective 

blameworthiness, that is knowledge or intention of wrongfulness 

• Actus non facit reum nisis mens sit rea 

 

THE CONDUCT ELEMENT: ACTUS REUS 

 

A legal definition of an act consists of three features  

1. Conduct 

2. Circumstances 

3. Consequences 

 

Conduct is the basic type of behaviour, that is, acts, omissions or states of being. The legal 

definition also may require that conduct occurs in specific circumstances. 

An act is simply doing the thing which attracts the operation of the criminal law. The relevant 

act must be voluntary, that is, it must be a product of a persons volition. 

• Voluntariness must be distinguished from intent and other forms of mens rea 

• It is generally assumed that the accused conduct was voluntary. 

• The prosecution must provide proof of the voluntariness of the acts relied upon if it is 

argued that the acts were NOT voluntary 



 

 

 

Some offences may be by omission rather than an act, that is where the accused has 

refrained from doing something required by operation of law 

 

Status or state of being 

The accused is found in a particular state which results in criminal liability  

 

THE MENTAL ELEMENT: MENS REA 

 

Mens rea is a generic term for different mental states including 

• Intent  

• Knowledge 

• Recklessness 

• Negligence 

 

It is important to understand the distinction between a subjective standard and an objective 

standard in criminal responsibility 

 

Subjective standard:  

 

 If the inquiry is into the accused actual state of mind at the time he or she committed 

the actus reus, then, this is labelled a subjective standard 

• It is a test of blameworthiness based upon what the individual accused actually 

believed or knew at the time of the conduct 

• If the accused does not admit to a state of mind, it must be inferred from the conduct, 

words and surrounding circumstances before, during and after the commission of the 

offence 

 

Ryan v R 
Murry v R 
 
Armed robbery resulting in the death of a victim and in each cause the accused contended 
that the discharge of the gun was a reflex action and not a voluntary act. 
 
Jiminez v R 
 
The accused conduct were held not to be voluntary in circumstance where he fell asleep 
while driving the car.  
 


