Business Law
An Intro to Law
What is Law?
The nature and concept of law (CACL 1.20)
“natural law” (a universal understanding of what was right and wrong, fair and unfair, just
and unjust — one that underpins universal human rights law today)
“religious law” (codes of conduct often recorded in holy texts that are followed by believers),
“customary law” (rules of conduct widely observed as part of the tradition of a particular race
or culture)
“positive law” (those rules that the government recognises as “laws” because they have been
properly made).
It is this positivist definition of “law” that we use in this book — “law” as the body of rules of
conduct, made by parliaments and/or the courts, that regulates or controls the behavior or
relations between individuals or groups.
Role of law
is to regulate the way we live: laws inform us what we may do and, if we do, how we should
do it (eg, make contracts, own and transfer property, get married or divorced, adopt children,
register a company),
what we cannot do without incurring sanctions (break contracts, take someone else's
property without consent, kill or injure another person without lawful excuse, marry more
than one person at a time, practice law or medicine or accounting without a licence or
certificate), and
what we must do, if we wish to avoid sanctions (pay our taxes, educate our children, vote in
general elections).
A minimal definition of law is that it is something devised by humans to create order/social
cohesion order and regulate human behaviour.
See examples of ‘regulation’ (CACL 1.20)
Itunes: contract, stamp duty.
This is reinforced to the extent that it provides fair, prompt and equal access to justice when
a dispute or violation of the law occurs, and adequate sanctions and remedies designed to
properly punish offenders and/or compensate victims.
How does the law create or encourage ‘social cohesion’? (CACL 1.20)
is defined as a cohesive society that works toward the well being of all its members
People may not follow the law, fraud, don’t take things that are not yours ( commercial
content)
 In what circumstances might ‘social cohesion’ break down? (CACL 1.20)
 Law and justice…is there a difference between ‘law’ and ‘justice’? Consider the
issues of the day  Same-sex marriage
 Cannabis for medical use
 Muslim travel bans
 Stolen generation

The ‘rule of law’ principle (CACL 1.22)
Basic idea that underpins liberal democratic societies: “no-one is above the law”.
Thomas Fuller: ‘Be ye ever so high, still the law is above you’. (CACL 1.20)
The World Justice Project, an independent organisation working to advance the rule of law
around the world, has defined the rule of law as a system in which the following four universal
principles are upheld:
1. The government and its officials, including Heads of Government and Ministers, as
well as individuals and private entities, are accountable under the law.
2. The laws are clear, publicised, stable and just and applied evenly.
3. The process by which the laws are enacted, administered and enforced is accessible,
fair, and efficient.
4. Justice is delivered in a timely manner by competent, ethical, and, above all, judges
who are free from interference, particularly from government.
‘Rule of law’
compromised in many countries – African, Asian, Eastern Europe (with one-party
governments or autocratic rulers, no free press, no independent judiciary).
‘Rule of law’ principles also relevant to the commercial sector (CACL 1.20 last para)
 should not be considered as an abstract concept: each of the above principles has
particular relevance to commercial life.
 Systemic bribery and corruption in a society, particularly in its commercial sector,
erodes the certainty and stability, confidence and trust that is essential for a
flourishing commercial environment.
 Where the rule of law exists, proper processes are followed, laws and regulations
areaccessible and transparent, the bureaucracy implements those laws and
regulations in a fair and efficient manner and, in the event of a dispute or infraction,
the wheels of justice turn equally for all parties.
Evolution of Australia Constitutional system
Pre-European (CACL 1.30)
Indigenous peoples have been here for over 50,000 years
Complex social systems and ‘customary laws’
Their complex social systems and highly developed traditions reflected a deep connection
with the land. They had their own laws — a customary system — with “laws” passed down
orally from one generation to the next.
• include customs or rules that may appear to be more like social/ cultural norms/
religious beliefs
(as well as other more conventional rules and procedures that would be regarded as
“laws”).

1st

Milirrpum vs Nabalco
case to consider the status of customary laws

European colonisation (CACL 1.40)
Dutch, Portuguese and French explorers all visited these shores from 16 th century.
British came:

From the 17th century…then in 1770 James Cook landed in Botany Bay and, after
mapping the east
◦ coast, claimed it for King George 111.
◦ January 26 1788 - First Fleet under Arthur Philip to settle and form a penal colony.
First fleet consisted of 11 ships, 780 convicts, 550 officers, marines and family.
◦ February 2 1788 - British claimed sovereignty (right to govern) and because land was
◦ regarded as terra nullius, all the laws of England were ‘immediately in force’.
◦ in regarding the land as terra nullius, the conflict between Europeans and indigenous
Australians began.
◦ Reception of law (CACL 1.60) HOW AUS MOVE AWAY!!!!!
Key dates
 1788 – “settled” colony – automatic reception of law (CACL 1.50) compare
“conquest” or “cession” (treaty)
• TERRA NULIUS- “unoccupied” land, land belonging to no-one
• Aus was not in fact and empty land, British law should not be applied
◦

 1828 – Aust Courts Act – “reception day” – current laws of UK apply but after that
“only if specifically passed for the colonies” (NSW and VDL-tasmania)
 1901 – Federation (next slide) – independence (sort of) – head of state; judicial and
legislative constraints
 1942 – Statute of Westminster – UK relinquished (gave up) power to legislate for
C’w and C’w(commonwealth) could pass contrary legislation
 1986 – Australia Act – final separation

https://www.reconciliation.org.au/wp-content/uploads/2014/03/NRW2014_3-JuneMabo_FactS.pdf
◦ The end of terra nullius: Mabo v State of Queensland
o Read the case: CACL 1.80
o Decision: be familiar with decision
o 1992 Redfern speech: PM Keating (CACL 1.80, p7)

Native Title Act (1993) (CACL 1.90)
• Statutory effect to HCA decision (Merian people)
This legislation gave statutory effect to much of the decision in the Mabo Case while also
introducing new elements in relation to native title and providing a framework in which native
title could operate.
• Native title claims going on today – see Griffiths v NT (2016) – regarding compensation
for extinguishment of title in NT (EVIDENCE)

Federal System
The federation and its constitution (calc1.100)
Jan 1 1901: Australia became a Constitutional Monarchy with a federal system (1 central
govt, 6 states and 2 territories). The head of state is the British monarch
The Australian constitutional system of government comprises three main branches:
the legislature — the body which makes laws, usually in the form of statutes (Acts of
Parliament)
the executive — the body which administers and polices the law; and
the judiciary — the body which declares what the law is and interprets the law, resolves
disputes concerning its application, and determines the sanctions for its breach.
 6 state and 2 terretories
 1 central gov ( Federal/ Comm )

The Constitution and the separation of powers: the three branches of government (CACL
1.110)

The Constitution and the division of powers under Constitution: The Federation

 The head of state in the Bri Monarch
 Dry document…no preamble…compare India or Sth Africa preambles (CACL 1.130)
The separation of powers and the division of legislative power

The executive
Under the Constitution, the executive power of the Commonwealth is vested in the Queen
and is exercisable by the Governor-General as the Queen's representative:
Commonwealth of Australia Constution Act 1900, s 61.
• The Governor-General has an Executive Council (comprising two or three
government Ministers) to advise on matters concerning the government of the
country: s 62.
• The Governor-General is also empowered to appoint Ministers to administer the
Commonwealth departments of state.

•

The Constitution further provides that no person can be a Minister of state unless he
or she is a member of the Senate or House of Representatives: s 64. In other words,
a government Minister must be a Member of Parliament.
By convention, the Governor-General invites the leader of the political party having the
majority of members in the House of Representatives to form a government.
The leader (or in the case of the Labor Party, its Caucus) selects the members who are to be
Ministers and they are then appointed by the Governor-General.
The Prime Minister allocates portfolios to the Ministers so appointed, that is, each Minister
becomes responsible for one or more government departments.
An important constituent of modern parliamentary government is the Cabinet. The
Cabinet comprises those members of the ministry responsible for determining the policy
and objectives of the government.
The government is made responsible to the electorate through Parliament in that:
• Ministers must be Members of Parliament and accordingly may be questioned in
Parliament about their running of the country;
• where the government loses the confidence of Parliament it must resign; and
• an individual Minister who loses the confidence of Parliament must resign.
A referendum is a vote by Australians over the age of 18 to change the Constitution.

Sources of Law (CACL 1.200)
Statute law – made by parliament act and regulations
Common law - made by judges in deciding cases
Common law is the original law…it is said to “unwritten” because it originated in oral or
customary tradition ‘before the time of memory’ (“time immemorial”), in contrast to
statutes or acts that are inherently written, derive force from the written form and can be
found and dated.
Legitimacy
 Common law is legitimate not because it has been passed by someone with
the authority to act but because of its age…it has endured
 Statutes are legitimate because they have been passed by a body with
authority to act.

•
•
•
•
•

There are two sources of law – primary and secondary.
A primary source of law is a document that contains the law itself – for our purposes,
a case or a statute.
A secondary source of law is a resource that explains or analyses the primary source
or is prepared for law reform purposes.
They include scholarly texts, articles in academic journals, law reform commission
reports and other commentary, both national and international.
Our focus is on the primary sources of law

There has been a massive increase in the amount and scope of legislation considered by the
Parliament: so much so that a relevant statute affects virtually every aspect of our lives.
•

•

If you are renting a house, getting married or divorced, buying or selling a car, taking
out insurance, working part-time or studying at a university, migrating to Australia or
seeking protection as a refugee — you are affected by a statute.
If you are assaulted, defamed, injured at work, discriminated against because of your
race or religion or sexual preference, misled by false advertising or injured by a faulty
product — a statute will be relevant to any claim for compensation.

Parliament passes Bills which, on receipt of the royal assent, are called “statutes”, or Acts of
Parliament.
These statutes become part of the body of law known as “statute law”.
Statutes may:
• bring new laws into existence;
• repeal old laws created either by earlier statutes, or by decisions of the courts, which
have ceased to be appropriate to present social needs;
• codify the law, that is, include not only previous statutory provisions but also
common law principles derived from decisions of the courts.

Parliament is the ‘sovereign’ lawmaker (CACL 1.210)
What is ‘sovereignty’?
Parliament can make or unmake any law (provided it acts within its Constitutional power.
So it can:
 Make new law at any time
 Repeal or amend old laws (current example – repeal carbon tax,
repeal mining tax, repeal NBN)
 Codify judge-made law (put ‘common law’ into legislation (eg Native
Title Act)- created in legislation
Proper legislative procedure must be followed (see next slide)
However, proper legislative procedure must be followed
The interpretation of statutes (CACL 1.340)
When passed, a dispute may arise and in deciding the dispute, the Act will be applied and its
meaning interpreted by the court.
• All statutes consist of words, which, as we all know, may mean different things to
different people.
• There are frequently conflicting views as to the precise meaning of a particular
clause or section of an Act that may ultimately have to be resolved by the courts.
• The decisions that the courts make in relation to the meaning will, consistent with
the doctrine of precedent, bind or guide courts in the future.
Acts Interpretation Act (CACL 1.360)
Basic object of the court when interpreting the legislation is to give effect to the intention of
the parliament (as expressed in the Act).
A purposive construction (CACL 1.350)
If there are two or more meanings courts are directed to use a ‘purposive construction’—
courts must come to a decision that ‘promotes the purpose’ of the Act: S15AA Acts
Interpretation Act (C’th) (CACL 1.360)
• “First, the court must know the mischief with which the Act was dealing.
• Secondly, the court must be satisfied that by inadvertence Parliament has
overlooked an eventuality which must be dealt with if the purpose of the Act is to be
achieved.
• Thirdly, the court must be able to state with certainty what words Parliament would
have used to overcome the omission if its attention had been drawn to the defect”:
Bermingham v Corrective Services Commission of New South Wales (1988) 15
NSWLR 292.
How to decide ‘purpose’ or ‘intention’ of the parliament?
To clarify the text the Courts may examine
intrinsicextrinsic- is external, outside evidence or evidence that is inadmissable or not properly
before the court, jury, or other determining body.

Judge Made Law
Common Law
The meaning of the phrase ‘common law’ (CACL 1.440 – 1.450).
Can be used more in one way
• Refers to source (compare parliament)
• Refers to system (compare civil law or sharia law)
• Refers to historical courts (compare courts of equity (CACL 1.450) – driven by ideals
of fairness).
In medieval England, the development of the Royal or Common Law Courts saw the gradual
decline of local courts governed by archaic procedures. It was in these central courts that a
law common to all of England gradually evolved. All actions in the Royal Courts had to be
commenced by obtaining the appropriate writ from Chancery, the department responsible
for issuing writs.
By the 14th century, the Royal Courts had become firmly established. However, the legal
system during this period suffered from a number of serious deficiencies. Only certain types
of writ were available and if the wrong complained of could not be framed so as to fit within
one of the existing writs, then the complainant had no cause of action and hence no
remedy. Furthermore, the procedure involved in proving a case became increasingly
complex and very strict. A case could be lost for non-compliance with the merest
technicality. These deficiencies in the common law led to the rise of equity as a source of
law.
The doctrine of precedent (CACL 1.540]
Principles of common law are to be found in the cases that have decided by the (higher)
courts.
Underlying principle is ‘stare decisis’ – the foundation of the doctrine of precedent – the
idea that what was decided today should be decided in the same way tomorrow (if the
facts are similar)
• Basic rules (we need to know FACTS)
• Binding and persuasive precedents –
• Ratio decidendi and obiter dictum
• What decisiosn did the court come to and why? What evidence? What did clourt
conclude?
• Hierarchy of courts – For similar facts Ratio decidendi (often shortened to Ratio) i.e.
reason for the decision is binding on the lower courts.
• obiter dictum – i.e. remark or opinion – has persuasive effect.
• Ratio and obiter – In every case we are studying this semester, there is a ratio
(reason or underlying principle). It is that principle that must be applied to a future
case (or hypothetical problem) where the facts are similar. (USING CASES FOR
EVIDENCE)
• Advanced case study: for those wanting to see a recent example of making law by
precedent see Shields v Deliopoulos (2016) [CACL 1.555]

TYPES OF PRECEDENTS
Binding precedent. This type of precedent is called a ‘mandatory precedent’ in some court
systems. A binding precedent requires all inferior courts to follow the ratio decendi of
superior courts, when the facts of a case are the same or similar. Note that precedents can
only be binding in the same jurisdiction, such as State court hierarchies. Precedents
established in the Federal Court, for example, are not binding on court hierarchies in any of
the States. Within Victoria the Supreme Court’s Court of Appeal – being the highest court in
that jurisdiction – establishes the greatest number of precedents. These precedents are
binding on the Supreme Court, the County Court, the Magistrates’ Court and the various
specialised courts. Precedents established in the Court of Appeal are not necessarily binding
on other Court of Appeal cases, however they are generally followed by convention. This
means that Court of Appeal judges can establish a new precedent, if they believe there is a
pressing reason to do so.
Persuasive precedent. While the decisions of lower courts or courts in other jurisdictions
can never be binding, they can certainly influence the decision of a court. Judges can
examine the precedents established in these courts for guidance and information. They may
study the precedent of an inferior court or a court in another hierarchy (the ratio decendi of
a South Australian District Court, for example, may provide a persuasive precedent for a
judge in the County Court of Victoria). Or they may develop a new precedent that is
informed or shaped by these persuasive precedents. There may be no scope for a
persuasive precedent if there is a binding precedent that must be applied. A court can only
choose to follow a persuasive precedent if no relevant binding precedent exists in its own
hierarchy.
Obiter dictum. Also worth noting is the possible impact of obiter dictum remarks on the
development of a judgement. Obiter dictum (‘by the way’) statements are made in a
judgement but do not constitute part of the ratio decidendi, therefore they are not part of
any precedent. Instead, obiter dictum remarks may provide some insight or explanation into
how the judge interpreted the facts and legal principles, in order to reach his or her
decision. They are not binding or persuasive precedents but can provide important
information and guidance for future judges.
The ratio decidendi of a case
Not all of the judgment of a higher court is necessarily binding on a lower court. Only the
reason/s given for deciding the earlier case

