
EQUITY AND TRUSTS 

 

Fiduciary Principles 
 

Does a fiduciary relationship exist? 

 

Presumed fiduciary relationships include; 

 

• Trustees/beneficiaries (e.g. Keech v Sanford) 

• Directors of companies (e.g. Regal (Hastings)Ltd v Gulliver) 

• Partnerships (e.g. Chan v Zacharia, Glavanics v Brunninghausen) 

o A partnership is the relation between people carrying on a business in common 

with a view of profit: s 6(1) Partnership Act 1963 (ACT) 

• Agent/principal (e.g. Boardman v Phipps, McKenzie v McDonald, Kelly v Cooper) 

• Solicitor/client (e.g. Farrington v Rowe McBride) 

• Guardian/ward 

 

If no presumption arises, does an ad hoc fiduciary relationship exist?  

 

• A fiduciary relationship can arise on the facts, if the indicia of a fiduciary relationship, 

as set out by Mason J in Hospital Products v USSC, and modified by Finn J in 

Grimaldi, are established.  

o Mason J’s indicia require consideration of whether: (1) the fiduciary 

undertakes to act (2) for or on behalf of another (e.g. in a representative 

capacity) (3) in the exercise of a power or a discretion (4) affecting the 

interests of the other person in a legal or practical sense (5) and the fiduciary 

has a special opportunity to exercise the power or discretion (6) to the 

detriment of the other person and (7) the other party is vulnerable viz-a-viz the 

fiduciary.  

o These elements are not of themselves determinative and the focus of the 

inquiry is on the extent to which the principal reasonably expects the fiduciary 

to undertake to act with undivided loyalty?  

▪ Finn J in Grimaldi elaborated on the indicia and argued that something 

more than mere vulnerability or a special opportunity does not of itself 

establish a fiduciary relationship. Many commercial transactions, for 

example, occur between parties of differing levels of bargaining 

power.  

▪ What is required is that a party ‘undertakes to perform such a function, 

or assumed a responsibility to another, as would reasonably entitle that 

other to expect that he/she will act in that other’s interest to the 

exclusion of his/her own or a third party’s interest.’ (i.e. would the 

principal reasonably expect undivided loyalty?)  

o The undertaking of the fiduciary to the principal can be implied or express: 

Galambos v Perez. 

 

Fiduciary Relationships in Particular Circumstances 

 

• Prior to entering a formal agreement/joint ventures: a fiduciary relationship can 

arise between two parties who have not reached, or who may never reach, an 



agreement e.g. between prospective joint venturers, prospective partners embarking 

on joint business: UDC v Brian. 

o In UDC v Brian, the relationship was akin to a ‘quasi-partnership’ and so a 

fiduciary relationship existed, because the profits were shared, the joint 

venture property was held on trust, joint decisions were made etc.  

• Following termination of partnership: fiduciary obligations may persist even 

though the formal relationship has ceased e.g. after the termination of a partnership, 

duties may still exist to cover matters involving its winding up: Chan v Zacharia.  

• Financial advisers/accountants: a fiduciary relationship may exist if one party has 

special skills and knowledge and the other vulnerable party is dependent on the advice 

of the knowledgeable party: Daly v Sydney Stock Exchange. 

o Prima facie no relationship exists between financial advisers and clients. In 

Daly v Sydney Stock Exchange, an employee of a firm of stockbrokers advised 

a client to deposit money in the firm, although the firm was experiencing 

financial difficulties. The High Court held that the firm owed fiduciary duties 

in these circumstances, which it had breached by not disclosing its financial 

position.  

o cf: In Pilmer v Duke, it was held that a firm of accountants did not owe 

fiduciary obligations. Although the firm had acted negligently, the facts did 

not justify the imposition of fiduciary duties as both parties were sophisticated 

commercial entities—there was no special opportunity/vulnerability.  

• Employer/employee: if an officer of the company, then the employee would owe 

fiduciary obligations to the company. Section 9 of the Corporations Act 2001 (Cth) 

defines a company officer as a director, secretary, a person who participates in 

making substantial business decisions, a person with the capacity to affect the 

company’s financial standing, a receiver, administrator, a liquidator or a trustee or a 

person in accordance with whose instructions the directors are accustomed to act.  

o Whether an employer owes obligations to an employee will depend on the 

indicia e.g. Galamboz v Perez.  

• Commercial contracting parties: in John Alexander’s Clubs, the court stated that it 

will be reluctant to impose fiduciary obligations on commercial parties.  

o The majority in Hospital Products v USSC held that, although there was no 

general presumption that fiduciary obligations can never be owed between 

commercial parties, in this case no fiduciary relationship existed between the 

parties negotiated at arms-length and on equal footing, and are entitled to 

pursue their own self-interest. Only contractual remedies were available.  

• Directors/members: generally, the directors of a company do not owe fiduciary 

duties to individual shareholders: Salomon v Salomon. 

o In Glavanics v Brunninghausen, it was held that a director-shareholder of a 

family company owed fiduciary obligations to an individual shareholder for 

two reasons; (1) because the director-shareholder was directly dealing with the 

individual shareholder, not anonymously through the stock exchange and (2) 

their relationship was not impersonal but close, and the shareholder relied on 

the director-shareholder for all relevant company information.  

▪ Bryson J stated that ‘what in form was a company…was in substance a 

trading entity with two co-owners, conducted on what, for a company, 

was an artificial basis.’ They were the only two members of the 

company.  

 
 


