
Leases 
 
What type of Lease? 
 
 Fixed Term 

o Can only be created expressly 
o Of any length 
o The rule in Lace v Chantler: 

§ AT the time of agreement, the exact time of termination is 
either known or ascertainable by the parties. 

• Contract for lease – for duration of the war – not strict 
enough – when will it end? 

§ Prudential Assurance Co v London Residuary Body 
• The agreement to be terminated when the land was 

required by the council to widen the road was a void 
lease because it may never happen – this may be 
indefinite. 

Periodic 
• Common Law lease 
• Can be created by an express agreement or orally.  
• May replace an invalid fixed term lease. 
• When tenant enters the premises before signing the agreement 
• When the fixed term expired and the tenant stays with the consent of 

the land lord. 
o Moore v Diamond 

§ A lease for a number of years and it was option to 
renew for another 5 years, tenant attempted to renew 
and stayed there, then 2 years in there was a disputes. 

§ Court said that if the original lease is more than one 
year, then a yearly lease is presumed. 

o Turner v York Motors Pty Ltd 
§ NSW conveyancing act –prohibited that type of 

periodic lease. 
 
Tenancy at will 

• Can be created by an express or implied agreement 
• It is an unassignable right of temporary occupation (more like a 

licence) 
• Can be terminated by either parties without notice 

o Paying rent on periodic basis not to establish periodic tenancy, 
since the parties did not intend to create a periodic tenancy but 
to keep on foot a tenancy at will only 

§ Cardiothoracic Institute v Shewdcrest 
 

Legal vs Equitable Lease 
• If the lease is not registered it is not legal – then general law principles 

may apply. 
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• Legal Lease: 
o General Law: 

§ Law of Property Act 1936 (SA)  
• s 28(1): All conveyances of land or of any 

interest therein shall be void for the purpose of 
conveying or creating a legal estate unless made 
by deed. (in writing).  

• s 29(1)(a:) transfer must be in writing. 
• s 30(2): Nothing in the preceding sections of this 

Act shall affect the creation by parole of leases 
taking effect in possession for a term not 
exceeding three years (whether or not the lessee 
is given power to extend the term) at the best 
rent which can be reasonably obtained without 
taking a fine. 

o Therefore oral leases for a fixed term of 
up to three years may exist 

o The assignment of the leasehold must 
still be in writing and in form of a deed. 

o Torrens system: 
§ Registration (s 67 RPA) 
§ RPA s 116: When any land is intended to be leased for a 

life or lives, or for any term of years exceeding one 
year, the registered proprietor shall, or for any less term 
may, execute a lease in the appropriate form. 
 

§ A legal lease is indefeasible (s 69 RPA & B v W; F v 
W) 

§ Not all the covenants and terms in a lease are protected 
by principle of indefeasibility 

• An option to purchase is (s 119 RPA) 
• An option to renew is (Mercantile Credits) 

• Equitable Lease: 
o General Law: 

§ If the statutory Requirements are not satisfied then there 
will be no enforceable lease in law but it may exist in 
equity. 

§ It may be implied from conduct of parties – Walsh v 
Lonsdale 

o Torrens system: 
§ Unregistered leases (more than a year) are equitable 

(Barry v Heider; Bahr v Nicolay; s 71(d) RPA) 
§ Equitable leases are in personam (no privity of estate) 
§ An equitable lease holder will loose in a priority to a 

legal title holder (who is a bone fide purchaser for 
value) 
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Roadmap	  
 
Is it a Lease? 

1. Who are the parties? (Lessor – LL, Lessee – Tennant) 
2. What type lease? (see above) 
3. Is it a valid Lease? 

Essential Requirements for a lease: 
1. Exclusive possession 

o A key indicator of a lease 
o Distinguishing feature between leases and licenses 
Street v Mountford 

§ Exclusive possession given to tenant gives them all rights of 
owner, subject to restrictions and is only temporary. 

§ Can exclude anyone including landlord from land, unless 
landlord is exercising limited rights of tenancy agreement to 
enter, view and repair.  

Radaich v Smith: 
o An agreement that gives exclusive possession is a lease even if it is 

called a licence. 
Bruton v London & Quadrant Housing Trust 

o The only intention that is relevant is the intension to create exclusive 
possession. 

2. Certain Commencement date: 
o Lease without an ascertainable date is void 
o Following are not ascertainable: 

§ Tomorrow 
§ After the gas is connected 
§ From the completion of the building 
§ When the existing tenant vacates the premises 

o But ‘within a reasonable time’ did not satisfy the criterion <Harvey v 
Pratt> 

3. Maximum Duration 
o Must be certain or capable of being rendered certain before the start of 

the lease 
§ Not valid: 

• For the duration of the war (Lace v Charter) 
• Until the land is required by the council for road 

widening (Prudential Assurance) 
§ Exceptions: 

• Tenancies at Will 
• Periodic Tenancies 

4. Certain Premises 
o Goldsworthy Mining Ltd v FCT 

§ A lease of part of the sea bed is valid if the boundary is 
identified with reference to the surface waters… 
 

 
What types of Rights are attached to the lease? (Covenants) 

• Covenants: traditionally an agreement between two people to either to do 
something or refrain from doing something.  
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o In a lease this refers to the terms of the contract (deed) between 
Landlord and Tennant. 

 
Express Covenants 

o Based on freedom of contract, subject to statutory exceptions (such as 
s 61 RTA (SA) which limits the amount of security bond) 

§ Common Express Covenants: 
• Rent reviews: interval and formula 
• Rent Indexation (CPI) 
• Insurance 
• Arbitration 
• Opening house 
• Restrictive use 
• Allocation of repair responsibility 
• Restrictions on assignment and subletting 

 
o Usual covenants: 

§ Hampshire v Wickens 
• Covenants by tenant – to pay rates and taxes except 

those usually paid by Landlord, to keep property in 
good conditions, to allow the Landlord to enter to 
inspect every 3 or 6 months. 
 

o Covenants implied at Common Law: 
§ Land Lord to give quiet enjoyment 

• Southwark London Borough Council v Millis 
§ Non-derogation from grant by Land Lord 

• Gordon v Lidcombe Developments Pty Ltd 
§ Using the premises in a tenant-like manner 

• Warren v Keen 
§ Land lord under duty to take reasonable care for safety of 

occupants 
• Jones v Bartlett 

o BUT there is no such thing as absolute safety. 
 

o Covenants Implied by Common Law for Business Efficacy: 
§ Liverpool CC v Irwin 

• An implied covenant can exist to keep common parts of 
the building in repair. 

• This should not be interpreted too widely. 
• Do not imply a covenant just because it seems 

reasonable to do so. 
§ Karaggianis v Maltown Pty Ltd 

• A covenant to repair the lifts and escalator exist. 
• The covenant was necessary to give business efficacy. 

 
o Covenants Implied by statute: 

§ RPA ss 124-125 
• Uniform statutory provisions in all other jurisdictions 
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• Only applies to Torrens system in SA 
 
Section 124 ‘Every lease there shall be implied the following 
covenants by the lessee and the lessor, that is to say: 
(a) That he will pay the rent thereby reserved at the times 

therein mentioned, and all rates and taxes which may be 
payable in respect of the demised property, during the 
continuance of the lease; 

(b) That he will keep and yield up the demised property in a 
good and tenantable repair, reasonable wear and tear 
exempted. 

Section 125 – powers to be implied in lessor 
• Tenants duty to pay rent 

o Maridakis v Kouvaris 
• Tenants duty to repair 

o Proudfoot v Hart 
• LL right to enter to inspect 

o S 125(b) 
• LL right to re-enter for non-payment of rent 

o S 125(c) 
• LL right to re-enter for breach of other 

covenants 
o S 125(c)  

 
 
Is there a Sub Lease? 
Under CL, in the absence of any covenant to the contrary, both LL and T may assign 
or sublease their interests; Keevs v Dean 
 

Enforcing Covenants after Assignment 
• An assignment does not create a new lease 
• Privity of estate 

o No (if subletting) 
§ If subletting creating a new lease – old covenants will 

not run with the land – however can create new ones in 
the new lease – would need to re-write old covenants to 
enforce them on the new tenant. 

o Yes (if assignment) 
§ But only if it touches and concerns the land: 

• Spencers’ case 
o If a covenant in a lease touches and 

concerns the land then the benefit and 
burden of the covenant will pass with the 
tenant’s interest. 

o Touch & Concern the land 
§ Must concern the nature, value, quality or use and 

enjoyment of the reversionary interest – Horsey Estate 
Ltd v Steiger 

§ Covenants concerning rent, insurance, repair, assign, 
option to renew (Mercantile Credits), option to 
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purchase (s 119 RPA) and use of premises touch and 
concern the land. 

• Examples: 
o Repair of goods in the premises, 
o Restraint of trade, 
o An option to purchase 

• Anything in the covenant that has nothing to do 
with the land – cannot be assigned and made 
enforceable. 

 
Termination? 
 
 Determination of Periodic Leases: 

• Periodic tenancies terminate on the giving of appropriate notice to quit. 
• Notice period is the same as the period of the tenancy – a week’s 

notice for a weekly tenancy – and has to expire at the end of the 
completed week, month or year. 
 

Forfeiture of Leases: 
• One of the most common ways of terminating leases 
• When does the right of forfeiture arise? 

o If there is an express clause in the lease 
§ Forfeiture clause: 

• Effects: 
o Renders the lease voidable, not void, 

when there is a breach of lease by tenant. 
o It is only when the landlord 

unequivocally decides to forfeit the lease 
by re-entering that the lease terminates 

o After the lease ha terminated the tenant 
will be regarded as a trespasser. 

o If there is no express clause in the lease but the tenant breaches 
a condition going to the root of the lease. 

• Relief against forfeiture: 
o Now regulated by statute – if rent arrears paid before 

possession order made then court must order relief but can do 
so for 6 month period after judgment obtained if it chooses to 
exercise its discretion to do so. 

 
Is it a licence? 

o Does not give exclusive possession. 
o Permission for some stipulated purpose or purposes. 

	  


