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Copyright A- What copyright protects 

• Common law in Australia and UK does not provide copyright protection to either published 

or unpublished works.  

o The common law does not recognise any property or other rights arising from the 

fact of creation.  

▪ These rights only by legislation which provide what social policy and 

international treaties dictate. 

o Australia- introduced moral rights into its own copyright law. 

• Unlike patents, copyright applies at a very low threshold to works that are merely ‘original’ 

rather than innovative or useful.  

o And unlike patents, which offer variable degrees of protection to inventors through 

the provision of innovation and standard patents, copyright applies uniformly to all 

new works, offering a standard scope and period of protection. 

• The Berne Convention for the Protection of Literary and Artistic Works 1886 influenced 

copyright legislation within countries which are parties to the treaty. An increase in member 

countries in current times led to an increase in standardisation of their legislation to comply 

with the minimum standards of copyright protection set by the Convention itself. 

• Major effect of Berne convention 

o Is that overseas copyright owners who are members of a member state can bring 

copyright infringement actions in Australia under Australian law. 

o We have to recognise the rights of any other signature country, thus people in other 

countries copyright is protected. 

o Cannot just copyright spoken words. 

 

Material capable of copyright protection? 
 

• Copyright protects expression of an idea or information, not the object of the idea or 

information itself. It rewards, promotes intellectual effort and operates through giving 

exclusive rights. 

o Not a complete monopoly, as someone may come across the same idea and express 

it similarly. 

• Legally, copyright is a form of personal property: s 196 Copyright Act 1968 (‘CA’). It is 

transmissible by assignment, by will and by devolution and operation of law. Essentially is 

and behaves like property. Man-made property, only exists because of statute. Can sell it or 

put in your will. 

• Work not considered to be made for copyright purposes unless reduced to writing or some 

other material form; s22 

o When someone gives expression to a thought not by sound but tangibly through 

writing on paper or code on a computer disk or creates a sculpture- copyright will 

immediately attach to that form of expression. 

• Different to designs and patents law in that it does not need any sort of registration of the 

material to bring it into being. No formalities required, no © needed 

• Copyright is a form of incorporeal personal property (s 196) which is separate to the 

property in a physical article or chattel which embodies copyright material: Pacific Film 

Laboratories Pty Ltd v Cmr of Taxation (HC). There is therefore a distinction between 

copyright and a chattel.  
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o E.g. you own the copyright to a painting but you can sell the physical framed 

painting itself. 

o You can physically own something but intangibly have not rights. 

o When Pacific Film re-produced the negatives with authorisation of the customer, the 

copyright was owned by the customer but the actual print was owned by the 

lap=clear distinction between the film and the print.  

▪ A sale of goods occurred and tax was payable.  

Connecting Factors 

• Aus copyright law does not apply unless work itself connected with Aus. It depends on 

nationality/residence of the author OR the place the work was published.  

• EXAM – assume there is connection with Australia. 

 

An idea/expression dichotomy – copyright protects ideas? 

 

• No copyright in ideas; would be deemed unethical plagiarising. However, cannot use 

expression of ideas. If a person wishes to take advantage of copyright law to protect their 

work, the expression/basic idea needs to be as complex and distinct as possible: Plix case. 

o No break in chain of causation because designer had relied on specifications of 

original work, the 3D product. Kiwi fruity pocket pack infringed copyright.  

o There is a distinction between the basic concept and expression of that concept. An 

idea becomes expression when given specific and distinctive form. 

o E.g. if there was a book keeping method, and a certain book on it, it would be 

infringing copyright to copy the sentences in that book, however not copyright to 

write a new book talking about the same book keeping method. 

• ‘It would be possible to conceive of ‘ideas’ or ‘concepts’ in such a way as to increase or 

reduce the scope of copyright protection of project home drawings’: Lindgren J in Eagle 

Homes v Austec Homes. -To increase copyright protection, ideas and concepts need to be 

more than merely general. 

o The distinct features of a house create the factors to achieve copyright in a house. 

 

• The people involved in copyright: 

o Author/ maker 

o Copyright owner (if sold to them) 

o Licensees 

o Distributor 

o Users-you 

 

• No copyright in facts, that a written announcement that a man fell off a bus cannot prevent 

other people from making that same announcement in writing, and that set of numbers and 

names posted up at a racecourse cannot justify copyright protection for 50 years after the 

death of the author: Victoria Park Racing and Recreation Grounds Co Ltd v Taylor HCA.  

o *Appears to maintain strength of public domain, i.e. interests of copyright owner v 

interests of community generally.  

o Policy rationale behind this is that there is no protection for ideas as it would be an 

impediment to free speech and to free transmission of information.  

▪ E.g. otherwise teaching would be a breach of copyright. 
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Copyright protects what has been reduced to material form 

 

• Under current Aus copyright law, copyright does not protect anything which has not been 

fixed in a material way.  

o The exception to this rule is broadcasts, where no material form/copy is required.  

▪ Which are immaterial communications of underlying subject matter; which 

itself may sustain copyright protection.  

o For everything else, while object in which material has been embodied and 

copyright, it is imperative for that object to have existed.  

o Expression by sound alone, will not suffice in providing copyright protection to what 

has been spoken/sung/played. 

 

• Section 22 CA indicates that literary, dramatic or musical works will not be considered to 

have been ‘made’ for the purposes of copyright protection unless they have been reduced 

to writing or to some other material form. 

o ‘Material form’ (defined in s 10(1)) to include, in relation to a work or an adaptation 

of a work, any form (whether visible or not) of storage of the work or adaptation, or 

a substantial part of the work or adaptation.  

▪ *Putting material on a video tape, CD, piece of paper etc. will satisfy this.  

o ‘Material form’ is intended to include electronic copies made in RAM of computers, 

DVD and CD players. 

o *Writing is defined as a mode of putting into form or reproducing words, figures or 

symbols in visible form. 

• The requirement that subject matter is reduced to material form is reasonably easy to satisfy 

in today’s society. But e.g. difficult for Aboriginal Australians with unrecorded storytelling. 

 

Copyright protects material produced by an author/maker 
 

1. ‘Works’ must have an ‘author’; (originality is required) s10 or   

2. ‘Subject matter other than works’ (SMOTW) must have a ‘maker’ or ‘publisher’, depending on 

nature of subject matter; s84 (originality is not required) 

 

• Very LITTLE difference between works and subject matter other than works 

• SMOTW tends to be more technical and industrial, more group efforts, included separately 

• If don’t come within one of two categories then NOT COPYRIGHT PROTECTED. 

 

• The notion of an author is not explicitly defined in the CA. Except in relation to photographs. 

It is the person who takes the photograph: s 10(1).  

o Will own copyright unless photo commissioned for private/domestic purpose e.g. 

weddings: s 35(5). 

 

• Other works: The law provides, generally, that the author is the person who has exercised 

skill/labour/intellectual effort in giving expression to the copyright subject matter.  

 - Usually done when reducing it to material form. 

o No express definition in CA 

• Authorship is closely related to the concept of originality.  
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Ghost writers?  

 

• Donoghue’s:  a famous jockey told his story to a journalist and then wanted to claim 

copyright for the journalists written piece: 

o The author and copyright owner is, prima facie, the journalist. However, storyteller 

can own copyright in special situations where the material is written via dictation 

(word for word transcribe). 

o HELD: the story was written in the words of the journalist and thus his copyright. 

 

Copyright protects subject matter which is linked with the jurisdiction 

 

• Aus copyright law does not apply unless work connected with Australia 

o Depends on nationality/ residence of the author 

o Or on the place where the work was published 

• Assume for exam connected with Australia 

 

The qualified person 
 

• Copyright protection will only be granted under the Australia Act if the work which it is 

claimed came into existence a particular way.  

 

a) Copyright will subsist in published works if the author was ‘qualified person’ at the time the work 

was first published or, if author died before publication, he/she was a qualified person immediately 

before their death: s 32(2)(d) & (e). 

 

b) Copyright will subsist in published editions of works if the publisher of the edition was a ‘qualified 

person’ at the date of the first publication of the edition: s 92(1)(b). 

 

c) Copyright will subsist in unpublished works if the author was a ‘qualified person’ at the time the 

work was made: s 32(1). 

 

*Different rules apply for published and unpublished films etc. 

 

• Section 32(4): A qualified person is an Aus citizen or a person resident in Aus. May include 

body corporate in the case of certain product types: s 84(b). 

 

Publication 

 

• Whether a work is published or unpublished is significant in terms of subsistence of 

copyright in it.  

 

• Publication is also important in establishing the term of protection and, if carried out by an 

unlicensed person, is an infringing activity. 
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Section 29- defines publication: 

(1) Subject to this section, for the purposes of this Act: 

(a) a literary, dramatic, musical or artistic work, or an edition of such a work, shall be 

deemed to have been published if, but only if, reproductions of the work or edition have 

been supplied (whether by sale or otherwise) to the public; 

(b) a cinematograph film shall be deemed to have been published if, but only if, copies of 

the film have been sold, let on hire, or offered or exposed for sale or hire, to the public; and 

(c) a sound recording shall be deemed to have been published if, but only if, records 

embodying the recording or a part of the recording have been supplied (whether by sale or 

otherwise) to the public. 

(2) In determining, for the purposes of paragraph (1)(a), whether reproductions of a work or edition 

have been supplied to the public, section 14 does not apply. 

WHAT DOES not constitute LDM work- (3) For the purposes of this Act, the performance of a 

literary, dramatic or musical work, the supplying (whether by sale or otherwise) to the public of 

records of a literary, dramatic or musical work, the exhibition of an artistic work, the construction of 

a building or of a model of a building, or the supplying (whether by sale or otherwise) to the public 

of photographs or engravings of a building, of a model of a building or of a sculpture, does not 

constitute publication of the work. 

(4) A publication that is merely colourable and is not intended to satisfy the reasonable 

requirements of the public shall be disregarded for the purposes of this Act except in so far as it 

may constitute an infringement of copyright or a breach of a duty under Part IX. 

(5) For the purposes of this Act, a publication in Australia or in any other country shall not be treated 

as being other than the first publication by reason only of an earlier publication elsewhere, if the two 

publications took place within a period of not more than thirty days. 

(6) In determining, for the purposes of any provision of this Act: 

(a) whether a work or other subject-matter has been published; (prior publication 

disregarded) 

(b) whether a publication of a work or other subject-matter was the first publication of the 

work or other subject-matter; or 

(c) whether a work or other subject-matter was published or otherwise dealt with in the life-

time of a person; 

*any unauthorized publication or the doing of any other unauthorized act shall be disregarded.  

 

• Question of fact as to what is a merely colourable (appearing to be, but not) publication and 

not intended to satisfy the reasonable requirements of the public.  

o Ct will look at what the demand in a given place was likely and expected to be, and 

whether intention of person claiming copyright was to satisfy that demand. 

o If it was, not important that number of copies of product was insignificant as long as 

insignificant demand also present: Francis, Day & Hunter Ltd v Feldman & Co [1914] 

 

How CA is broken up (Simplified version) 

 

From Section 10(1): 

• Literary work - includes: tables or compilation expressed in words, figures or symbols. (A 

computer program or compilation of computer programs) 

• Dramatic work - includes: choreographic show or other dumb show.  
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• Musical work - no defn in CA, need to therefore persuade judge; scenario or script for 

cinematographic film (not the film itself). 

 

• ‘Artistic’ means: Painting, sculpture, drawing, engraving, photo, building, model of building, 

work of artistic craftsmanship: s 10(1). (exhaustive defn) 

 

What kind of subject matter is protected? – Original Works 
 

Works 

• ‘Works’ includes literary, dramatic, artistic or musical works. Protection is available whether 

the works are published or unpublished. This is derived from s 31 of CA. 

 

Original 

• Not only must material fit certain categories, however; it must be original: s 32(1) 

o Subject to this Act, copyright subsists in an original literary, dramatic, musical or 

artistic work 

 

• Originality requirement is important. Reason is the benefit of copyright protection should 

not be given to people not having earnt it or not benefiting society by their production.  

 

• The test for originality has been set very low by Courts, this is because many things have 

been influenced by things preceding them (i.e. cultural products and paintings). The only 

requirement being that the person claiming to be the author and the expression should not 

be directly copied from elsewhere.  

o *An original work does not necessarily require new ideas. In copyright context, it 

means the individuality of the way in which the idea is expressed. This will be done 

by the author, the person giving expression to the work itself. 

 

Original literary works 

 

• Writing not needed- s22(2), must be in material form, such as a sound recording 

• Originality needed 

= if you need to show originality AND that copyright refers to one of the definitions 

of work in the act. 

 

• Notion of literary works does not carry any presumption as to the aesthetic value of the 

work but rather covers any type of ‘document’ or material representation … which is capable 

of being comprehended by the human reader: Databases – Tool of the Information Age:  

o Current Protection under Australian and NZ Law. 

 

• Section 22(2) indicates that a literary work can exist in the form of sounds embodied in an 

article; hence, speech recorded with audio equipment will be a literary work.  

• Pursuant to s 10(1) defn for ‘literary work’, which is provided above. 

 

Two issues generally arise here: 

 

1. Where little doubt about work being ‘literary’, but doubt surrounds its originality 
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2. Doubt whether work is actually ‘literary’ in nature at all or policy reasons indicating it to not be 

considered a literary work. 

 

1. This issue of originality was returned to recently in Aus by the HC. In IceTV v Nine Network 

Australia, the reasoning used in University of London Press was endorsed.  

• Originality for purposes of copyright requires that the literary work in question originated 

with the author and that it was not merely copied from another work. 

• What is required is= independent intellectual effort (joint authors creating the work), but 

not literary merit or novelty or inventiveness (like in Patent law). 

 

2. Literary works refer to written and printed matter. A work is literary even if it has no pretentions 

to literary style – hence it was found exam papers had copyright protection; as do registered bills of 

sale etc. (Uni of London Press Ltd v University Tutorial Press Ltd (UK)). 

• Exam tutor published university past exams, but university claimed literary works and 

infringed copyright. HELD: can be any format as long as in material form. Does it meet 

originality requirements? Yes as long as not copied from another work. Thus idea does not 

have to be original only idea. RULED- exams came from author and were copyrighted. 

 

• *Is now possible for a copyright literary work to exist in the absence of writing, as long as it 

is in material form: s 10(1). 

 

• The standard of originality is very low. The originality which is required relates to the 

expression of the thought. CA does not require that the expression must be in an original or 

novel form, but that the work must not be copied from another work. I.e. it should originate 

from the author: University of London Press.  

 

Names, titles and headlines 

 

• Titles (e.g. titles of books) are not likely afforded protection in their own right. However, 

may be protected to some extent as part of the larger book.  

• Reasons include that a) not original (but usually are original cos require work) b) may not be 

literary works on the basis of not imparting information, instruction or pleasure c) on the 

basis of not being sufficiently substantial pieces of cultural production. 

 

Exxon Corporation v Exxon Insurance UK: 

• A literary work as something intended to afford either information and instruction or 

pleasure in the form of literary enjoyment. The Ct was not convinced that the word Exxon 

did either of these.  

• Single words are not literary works 

 

Kalamazoo (Australia) v Compact Business System HC: (following on from^) 

• Names such as Exxon was not sufficiently substantial to be classified as a literary work. This 

is the ‘true basis’ of the rejection of copyright for some works that fail to provide 

information, instruction or pleasure.  
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Fairfax Media Publications v Reed International Books Australia [2010] FCA 984 [44]:  

• Newspaper headlines do not sustain copyright. They, like titles, are too insubstantial and too 

short/ trivial to qualify for copyright protection as literary works. Headline is just a brief 

subject statement and distinct from the article, different process to create, but article can 

still have copyright.  

 

• Further, the need to identify work by its name is a reason for the exclusion of titles from 

copyright protection in the public interest. Otherwise conventional bibliographic references 

to an article would likely infringe.  

o Headlines are not considered part of works (the article).  

  

Translations 

 

• A translation will be an original literary work. This is based on the skill, judgment and labour 

that has gone into the choice of words and sentence structures.  

o Original= yes, intellectual effort in choosing the form of expression. 

 

A translation is a species of adaptation of a work: s 10(1).  

• The owner of copyright in the original work carries exclusive rights and the translator 

requires permission to produce an adaptation. 

• If translator makes translation breaches or does not breach the owner’s copyright, the 

translator is considered the author of the translation: Byrne v Statist Co UK 

• HELD to be original copyright work 

o -So if translate work without authority, infringe original copyright owner and create 

your own new copyright at the same time. 

 

Compilations 

 

• A compilation- is included in literary works and may take the form of a digital database or a 

text book. Raises issue with originality as compilations derive from other works. As long as 

they are expressed in words figures or symbols, they are literary works pursuant to s 10(1). 

 

• Copyright TEST: must be demonstrated the skill, judgment, concentration and analysis used 

to form them are qualities which give rise to originality: Kalamazoo. 

 

• However, IceTV v Nine Network (HC) provides that for material to be original it must 

originate with an ‘author’ who has expended ‘independent intellectual effort’ in 

‘expressing’ it.  

o -HELD: idea intellectual effort is part of authorship, if no author identified, then no 

copyright 

▪ T. V, guide was not copyrightable, information was not protected. Can’t 

express the name and type of T.V. show in many different ways- information 

and expression inseparable. 

o In Telstra v Phone Directories (FC and FFC), no copyright in telephone directories, 

due to no identifiable author. 

▪ Work has to come from individual intellectual human effort in order to be 

the author. 
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o Employees who enter data for a phone book are not authors. 

 

• *Although copyright protection may be afforded to compilations, does not protect the 

compilation from an action brought on behalf of the owner of copyright in the works from 

which the compilation is derived.  

▪ This is similar to translations in the sense that copyright subsisting in the 

work will not prevent it from being an infringing work in the correct 

conditions.  

 

• Hence, person making compilation needs authorisation from owner of copyright in original 

work to do so. As does the person copying the compilation, etc.. 

 

• Government may, in future seek to legislatively protect databases- may in future won’t 

require independent intellectual effort from a human 

 

Original dramatic and musical works 

 

• Types of material that may be defined as a dramatic or a musical work and whether it has 

sufficient originality again, to gain copyright protection. 

o Material form needed, but can be in the form of sound. 

 

Dramatic works 

 

• Section 10(1) provides that a dramatic work includes a choreographic show, other types of 

dumb shows and a scenario or script for a cinematographic film, but does not include a 

cinematographic film as distinct from the scenario or script for it.  

o Material form is needed, but can be in the form of diagrams, written or recorded 

instructions or film 

o E.g. ice skating routine would be dramatic work. 

 

Green v Broadcasting Corp of NZ: 

• Format for TV talent show. Claimed infringement in format and script of talent show. 

Held:  

• No copyright in the script, just a concept and loose running sheet. No sufficient certainty in 

subject matter. Nothing capable of performance. Not a work under the definition. Features 

of the show were unrelated to each other and lacked essential characteristic. 

o Need certainty in subject matter or else cannot identify what the monopoly 

intended to be protected is. To avoid injustice to the world at large: Tate v Fullbrook 

[1908] UK. 

• However some other talent T.V. shows could be copyright protected if a lot more scripted 

such as the bachelor.  

 

Nine Films v Ninox: did copyright subsist in TV series?  

• Claim that ‘the block’ infringed the copyright of a NZ T.V. show.  

• Not discussed/questioned that copyright was lacking in such a format. 
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Seven Network v Endemol Australia Pty Ltd [2015]: 

• Possibility that Seven could prove it had copyright in a TV series and this was infringed by a 

rival network. Would be interesting to see how Seven would prove it is the owner of 

‘dramatic works’. 

• Difference in characteristics, contests being amateurs as opposed to professionals and 

channel 7 had a reasonably arguable case but not strong enough to grant an interlocutory 

injunction. 

• My kitchen rules was not inventive or original and copyright unlikely- groundless threat. 

• Example: A dramatic script is a dramatic work in material form. 

 

Musical works 

 

• Are not defined in CA. However, to be protected they must be reduced to material form. 

This is usually done by musical notation or recording.  

• Originally in an arrangement= creational composition 

• Can’t divide songs into vocals and backing (both are part of the music), but lyrics and music 

from 2 different copyrights, a literary work and a musical work.  

o Mere improvisations or traditional music cannot be protected in this way. 

• TEST- whether adaption of original music protected: must be sufficiently different from the 

original as to achieve its own originality and copyright protection, depending on criteria of 

skill, labour and judgement being used to establish originality. 

 

CBS Records v Gross (IPR) 

• CBS owned the copyright in the song and in Australia there was an arraignment made.  

HELD: 

• Originality of music lies in a myriad of differences, not in any specific feature, and therefore 

in the performance as a whole and not in any special or particular feature.  

o Further, when ‘creational composition’ occurs 

 

• Copyright existed but no infringement, as only lyrics of original song was used and different 

music was used not the instrumental provided by Gross. 

• At most, as the song was formed via collaboration, Gross was a joint proprietor of the 

copyright in the Trackdown version. 

o Example: Sheet music would be a musical work in material form. 

• Can have more than one copyright owner in the work. 

• Cannot divide a song into vocals and backing tracks as both form the music itself. 

o Further, lyrics and music form 2 copyrights; a literary work and a musical work. 

o But can divide ownership in lyrics and music. 

 

Original artistic works 

 

‘Artistic works’ are defined by s 10(1) CA exhaustively, as follows: 

 (a) a painting, sculpture, drawing, engraving or photograph, whether the work is of artistic 

quality or not; 


