
Bar exam – Evidence Cases 

R v Kneebone (1999) 47 NSWLR 450 

Victim’s mother was a witness to alleged assault and sexual assault. 
• Crown referred to mother as a potential witness in opening, but subsequently told 
defence that she was unreliable and would not be called.  
• On appeal conceded that mother was a material witness who had not been 
interviewed. 
• No basis to say that mother was unreliable 
• NSW DPP guidelines re calling of witnesses 
• NSW Bar Rules 62 and 62B (now 82 and 89) 
Crown needs to point to identifiable factors which show unreliability. 
• Crown needs to take appropriate steps, including interviewing the witness. 

SH v R (2012) 83 NSWLR 258; [2012] NSWCCA 79 

Sexual assault of child under 10. Complainant was 
main witness. Gave unsworn evidence. Appeal on basis of lack of correct instruction 
to complainant. The instruction by the judge did not refer to statement that witness 
“should feel no pressure to agree.” 
• Judge said “Now do you also understand that if someone suggests to you that 
something is untrue, when you say that it’s true, that you should tell us that what 
they’ve said to you is wrong?” 
• Strict compliance with 13(5)(c) required ([34]).  

Although s 13(4) uses the term “may”, there is no residual discretion to decline to 
allow unsworn evidence to be given once the terms of s 13(4) have been met: SH v R 
(2012) 83 NSWLR 258 at [26].  

Section 13(5) created a new test for unsworn evidence and introduced “the idea of a 
condition of competence”: SH v R at [19]. A witness is only competent to give 
unsworn evidence “if” the court has told the person the matters referred to in s 13(5)
(a)–(c). Careful and strict compliance by the court with s 13(5) is required: SH v R 
at [35]. The court must give full directions to the prospective witness: SH v R at [35]. 
The directions need not be given in a particular form but must give effect to the terms 
of s 13(5)(a)–(c): SH v R at [22]. The specific instruction in s 13(5)(c) must be 
provided by the court and not the person likely to be doing the questioning: SH v R 
at [13]. A failure to comply strictly with s 13(5)(c), by omitting to tell the witness that 
she should feel no pressure to agree with statements that she believed were untrue, 
resulted in a conviction being set aside in SH v R. Similarly, in MK v R [2014] 
NSWCCA 274, the failure to instruct the child witnesses that they should agree with 
statements they believed to be true was also regarded as a failure to comply with 
s 13(5)(c).  

Browne v Dunn (1893) 6 R 67 

“The common law rule in Browne v Dunn states that where a party intends to lead 
evidence that will contradict or challenge the evidence of an opponent’s witness, it 



must put that evidence to the witness in cross-examination. It is essentially a rule of 
fairness—that a witness must not be discredited without having had a chance to 
comment on or counter the discrediting information. It also gives the other party 
notice that its witness’ evidence will be contested and further corroboration may be 
required.” 

The rule in Browne v Dunn basically entails that a cross examiner cannot rely on 
evidence that is contradictory to the testimony of the witness without putting the 
evidence to the witness in order to allow them to attempt to justify the contradiction. 
Therefore, under this rule if a witness gives testimony that is inconsistent with what 
the opposing party wants to lead as evidence, the opposing party must raise the 
contention with that witness during cross-examination. This rule can be seen as an 
anti-ambush rule because it prevents a party from putting forward a case without 
first affording opposing witnesses the opportunity of responding to it. This not having 
been done, that party cannot later bring evidence to contradict the testimony of the 
witness. 
The decision arose out of a civil case involving the parties James Loxham Browne 
and Cecil W. Dunn (solicitor). The case stemmed from a document issued by Dunn on 
behalf of others addressed to Browne. The document indicated that the signatories, all 
residents of The Vale, Hampstead, requested Dunn apply for an order against Browne 
to keep the peace. 
At a subsequent Breach of the Peace hearing, Browne became aware of the document 
and commenced libel proceedings against all parties. During that hearing the 
document was never shown to any of the signatories by Browne during his cross 
examination. During the hearing Browne produced the document citing it "a sham". 
The jury eventually found in favour of Browne and ordered damages of 20 shillings. 
Dunn appealed to the Court of Criminal Appeal and the verdict was set aside. Browne 
then appealed to the House of Lords. During that appeal it was discovered that a 
number of the signatories were present at the original trial and none of them was 
asked if the document was anything but genuine. 
The rule is best described in the judgment of Hunt J in Allied Pastoral Holdings Pty 
Ltd v Commissioner of Taxation, who observed:[ 
It has in my experience always been a rule of professional practice that, unless notice 
has already clearly been given of the cross-examiner's intention to rely upon such 
matter, it is necessary to put to an opponent's witness in cross-examination the nature 
of the case upon which it is proposed to rely in contradiction of his evidence, 
particularly where that case relies upon inferences to be drawn from other evidence in 
the proceedings. Such a rule of practice is necessary both to give the witness the 
opportunity to deal with that other evidence, or the inferences to be drawn from it, 
and to allow the other party the inference sought to be drawn. 
Lord Herschell originally explained it as: 
... I cannot help saying that it seems to me to be absolutely essential to the proper 
conduct of a cause, where it is intended to suggest that a witness is not speaking the 
truth on a particular point, to direct his attention to the fact by some questions put in 
cross-examination showing that that imputation is intended to be made, and not to 
take his evidence and pass it by as a matter altogether unchallenged, and then, when 
it is impossible for him to explain, as perhaps he might have been able to do if such 


