
1.0 The General Nature of a Will. 
 1.1 Definition: 
- A will is a declaration of intention, in prescribed form, of the declarant, in regard to the matters 

which are to take effect upon death. 
- A will appoints an executor to carry out the testator’s intentions. 
- Will normally dispose of property to a named beneficiary . 

 What is Death? 
- The irreversible cessation of all functions of the person’s brain; or 
- The irreversible cessation of the person’s blood in their body. 
- Authority: s41 Human Tissue Act 1982 (Vic). 
- Death can be proved at common law as a question of fact. 

- Directly: where there is a body. 
- Indirectly: implied from circumstantial evidence. 

- Death can be presumed after 7 years. 
- Death can be inferred from circumstances of disappearance. 
- Probate can be granted where death is presumed or inferred. 
- Death is assumed to be in order of seniority: s184 Property Law Act 1958 (Vic). 
- 30 day survivorship rule: s 39 WA. 

 1.2 Declaration of Intention: 
- Central characteristic of a will 

 1.3 Revocability: 
- A will may always be revoked, even if there is a declaration that it will not be: Vynior’s Case 

(1609) 77 ER 597. 

 1.4 Take Effect of Death: 
- Wills will take effect on death: Cock v Cooke (1866) LR 1 PD 241. 
- Intention of the person may depend on the language of the document and other extrinsic 

evidence: Robertson v Smith (1870) LR 2 PD 43. 
- If there is no indication that a document is testamentary, the onus falls upon those who claim it to 

be a will: Kings Protect v Daines (1830) 3 Hagg Ecc 218. 

 1.5 Ambulatory in Nature 
- A persons property may increase/accumulate up until the point of their death. 
- Therefore a will in ambulatory in nature. 

 1.6 Not Limited to Property 
- A will may provide for: 

- Guardians for children. 



- Trustees. 
- Special powers upon executors. 
- Instructions about cremation or burial. 

 1.7 Prescribed Form 
- In all Aus. jurisdictions a will must be: 

- In writing. 
- Signed by the testator. 
- Witnessed by 2 people. 

- Exceptions: 
- Privileged wills : Ch. 5 of Mackie . 
- Judicial dispensing powers: Ch. 5 of Mackie. 

  
 1.8 Unitary: 
- A person may execute more than 1 will or more than on codicil.  1

- It is the aggregation of testamentary intention which forms the will of the testator: Douglas-Menzies 
v Umphelby [1908] 2 AC 224. 

Note: Wills are distinguished from the following: 

 1.9 Settlements Inter Vivos (Between Living People) 
- A disposition which confers immediate interest upon someone cannot be testamentary: Russell v 

Scott (1936) 55 CLR 440. 
  
 1.10 Life Insurance Policies - Nominations: 
- Not testamentary. 
- Are not required to follow the formalities of the WA. 
- If no one is named the proceeds of the policy form the property of the dec. and will upon death 

pass to their estate. 

 1.11 Pension and Superannuation Nominations 
- In some funds it is not possible for a contributor to nominate a beneficiary . 
- Depending on terms the fund, the profits may go to (a) a beneficiary , or, (b) form part of the 

estate. 

 1.12 Binding Nominations 
- Under the Superannuation Industry (Supervision) Act 1993 (Cth) it has become possible for funds 

to provide for a binding nomination in favour of dependants or legal personal representatives. 

 A codicil is a supplementary document to the main will that varies the will in a particular way but otherwise 1

confirmed the will.



- Case law suggests that a binding nomination is a non-testamentary act.  

 1.13 Joint Tenancies: 
- Not testamentary in nature. 
- Joint tenancies invoke the rules of survivorship.  
- This is b/c person 1 gains interest in the property when it is purchased.  
- Person 1’s interest in the property is ‘enlarged’ upon Person 2’s death. 
- If a will contains a disposition of a joint tenancy, that disposition will be invalid.  

 1.14 Joint Bank Accounts: 
- The leading Aus. authority, Russell v Scott (1936) 55 CLR 440, indicates that a joint bank account 

is non-testamentary. 
- Facts of Russell v Scott: 

- Old aunty opens a joint account with CBA in her and her nephews name. 
- The nephew assisted in her business dealings, but the aunty put the money in the account. 
- The nephew and spinster signed withdrawal forms and the nephew paid the aunt’s liabilities. 
- Upon her death, aunty leaves her residuary to the nephew and another person. 
- The nephew was found to be solely entitled b/c his interest was conferred by the aunt onto 

him at the time when the account was opened, not after her death: p 24. 

 1.15 Donation Mortis Causa: 
- A revokable gift made by a person in contemplation of their impending death and conditional 

upon death: Hedges v Hedges (1701) Prec CL 269 
- Lies between a gift inter vivos and testamentary legacy. 

Authority:  
Baird v Baird [1990] 2 WLR 412. 
Facts:  
Privy Council held that a binding nomination was similar to a revokable power of appointment under an 
inter vivos settlement. 

Authority:  
McFadden v Public Trustee for Victoria [1981] 1 NSWLR 15. 
Facts:  
A binding nomination is a contractual right, not a testamentary disposition.

Authority:  
Re Danish Bacon Co Ltd  Staff Pension Fund Tests [1971] 1 WLR 248. 
Facts:  
In facts similar to Baird, Megarry J found that a binding nomination was a contractual arrangement



- Does not form part of the estate. 

Three essential requirements: Dufficy v Mollica [1968] 3 NSWR 751 

I. The gift must be made in contemplation of the donor’s death. 
- Requires more than mere recognition of the inevitability of death. 
- Usually brought upon by illness: Re Craven’s Estate [1937] Ch 423. 
- Old age is not sufficient: Smallacombe v Elders Trustee Co Ltd [1963] WAR 3. 
- Even if the donor contemplates death from cancer but dies of pneumonia, the gift is still 

effective: Wikes v Allington [1931] 2 Ch 104. 

II. Must be conditional upon the donor’s death. 
- The gift can be returned if the donor doesn’t die: Re Craven’s Estate [1937] Ch 423. 
- If it is not conditional: gift inter vivos. 

III. The donor must part with dominion over the subject matter of the gift 
- Delivery may be made before/after the expression of intention to make the gift: Cain v Moon 

[1896] 2 QB 283. 
- There must be actual delivery by the donee, or by someone on their behalf: Dufficy v Mollica 

[1968] 3 NSWR 751 
- Gift can be made by the donee acting under the instructions of the donor. For example, in 

Woodard, the defendant was in possession of his sick father’s car and car keys. Three days 
before the father died, he told the defendant that he could keep the car: Woodard v Woodard 
[1995] 3 All ER 980. 

- Delivery requirements may be more flexible where the subject matter of the gift is bulky: Birch v 
Treasury Solicitor [1951] Ch 298. 

 1.16 Mutual Wills 
- Where a husband agrees to leave his property by will to his wife, and she leaves her property by 

will to him.

Authority:  
Birmingham v Renfrew  (1937) 57 CLR 666 
Facts:  
An oral agreement b/w husband and wife to create un-revokable, mutual wills, with agreement to leave 
the property to wife’s relatives if she pre.dec. husband.  
Subsequently, wife becomes beneficiary  to a substantial estate by her uncle’s will.  
Wife predeceases husband.  
Held:  
Dixon J held that the agreement was a binding agreement (contract) which gave rise to a consecutive 
trust.  
The wife’s relatives were able to enforce the trust against the husband.


