
Disclaimer/Exclusion Clauses 

A disclaimer or exclusion clause is a term of the contract that either limits, excludes or restricts 

liability of one party against another for either breach of contract or liability for negligence in a 

contract. 

Whether a disclaimer will effectively protect the party from liability for breach of contract 

depends upon: 

- Whether the disclaimer is in fact a term of contract, and 

- Whether the disclaimer will be interpreted as applying to the particular breach in 

question. 

When the exclusion clauses is included in a signed document, the person generally is bound by it 

– L’Estrange v Garucob (1934) 

However, with an unsigned document, an exclusion clause will be binding only if the clause was 

brought to the other party’s attention by reasonable notice before the contract was entered into 

– Olley v Marlborough (1949) 

 

Examples of unsigned documents – tickets  

Where the terms of contract are contained, or referred to, on a ticket or another document such 

as airline, train, car park, dry cleaner’s tickets – the exclusion clause is binding only if it was 

brought to the notice of the customer at the time of entering into contract or prior to entering – 

Thornton v Shoe Lane Parking (1971)  

Is the ticket or other document of such a nature that one may reasonably expect it to contain 

contractual terms? If not, did the person relying on the term do what was reasonable to bring 

the notice of the existence of the terms to the attention of the other person? If not, that person 

may not rely on that clause. 

“… shall not be liable for injury to the customer. However, that loss, misdelivery, damage or injury 

shall be caused.” 

 

 

 



Previous course of dealings 

If the customer has had a previous course of dealings with the defendant, the court will infer that 

the customer has the knowledge of the exclusion clause and be bound by the exclusion clasue in 

the present contract – Balmain New Ferry v Robertson (1906) 

 

Misinterpretation and Contra Proferentum 

If the person seeking to rely on the exclusion clause misinterprets the clause or its effect, then 

the exclusion clause is not binding – Curtis v Chemical Cleaning (1951) 

The contra proferentum Rule – if the disclaimer is contained in a contract with another business, 

the courts will presume that the parties had equivalent bargaining power and will interpret the 

disclaimer neutrally and without favoring either party. 

However, if the disclaimer is contained in a contract between a business and a consumer, the 

court will interpret the disclaimer contra proferentum, or against the interest of the party seeking 

to rely upon it (the business) – White v John Warwick (1953) 

 

Scope of the Disclaimer/Exclusion Clause 

The scope of the exclusion clause is limited to only acts performed within the scope of the 

contract – the exclusion clause will not exclude liability for acts occurring outside the contract 

The scope of the exclusion clause is a matter of interpretation by the court – Sydney City Council 

v West (1965) 

“the council does not accept any responsibility for the loss and damage to any vehicle or for loss 

or damage to any article or thing in or upon any vehicle of for any injury to any person. However, 

such loss, damage or injury may arise or be caused” 

 

More Vitiating Factors 

Factors that affect genuine contractual consent are called vitiating factors 

These factors vitiate a contract and allow the innocent party to set it aside. The innocent party 

may set aside the contract and/or sure for damages or the courts may declare the contract void 

due to lack of genuine consent.  



Mistake 

A mistake occurs when one or more of the parties to a contract misunderstand each other about 

a fact. 

1. Mistake prior to or at the time of the contract 

2. Mistake is fundamental 

3. Mistake, not misrepresentation 

4. Three types of mistake – common, mutual, unilateral 

 

Types of Mistakes 

1. Common mistakes: shared mistake e.g. both parties make the same mistake as to a 

fundamental fact/aspect of the contract – Leaf v International Galleries (1950) 

2. Mutual mistake: both parties think they have an agreement but both parties 

misunderstand each other and make different mistakes as to a fundamental fact. 

3. Unilateral mistake: one party makes a mistake as to the terms or effect of the contract or 

to the identity of the other party. The mistake relates to a fundamental aspect of the 

contract. The other party knows or ought to be aware of the mistake made by the 

innocent – Taylor v Johnson (1983) 

 

Undue Influence 

Undue influence occurs where a person with influence and power dominates the will of another 

person – a contract is voidable at the election of a weaker party.  

When a stronger party, in a position of influence, improperly uses its power on the weaker party 

in order to induce the latter – the weaker party – to act for the former’s benefit – the person who 

has influence. 

As a result, there is a lack of genuine consent to the agreement. 

 

 

 

 



Relationships of Trust and Confidence 

Recognized relationships or influence – where there is a presumption that undue may occur: 

parent and child, guardian and ward, trustee and beneficiary, doctor and patient, solicitor and 

client – Allcard v Skinner (1887) 

Other relationships – if there is no previously recognized relationship between the parties, it is 

necessary for the party alleging undue influence to demonstrate that the other party exercised 

dominance/controlling influence over then such that they didn’t freely and voluntarily enter into 

the contract – Johnson v Buttress (1936) 

 

Duress 

Pressure exerted by one party to coerce or compel another to contract on particular terms. 

Elements of duress: 

- One party expressly or impliedly threatens the other party with harm; 

- The threat of harm contributed to the other party’s decision whether or not to enter into 

the contract 

- Physical, mental, psychological duress to a person/relative to the person or to their loved 

ones – Barton v Armstrong (1973) 

- Duress to the safety of the other party’s goods – Hawker Pacific v Helicopter (1991) 

- Economic duress – duress to the other party’s economic and financial well being – North 

Ocean Shipping v Hyundai (1979) 

 

Unconscionable Conduct 

Unconscionable conduct is a conduct that is unfair, unjust, and against good conscience. 

At common law, mere harshness of a clause is not an adequate ground to set aside the contract.  

Unless the contract was induced by fraud, duress, undue influence, mistake, misrepresentation 

or illegality, the common law will be reluctant to give redress to the innocent party. 

 

 

 



The requirements necessary to frame a plea for unconscionability 

The weaker party must have been under a special disability/weakness/disadvantage. 

The stronger party knows or should have known about that special 

disability/weakness/disadvantage, and it must have been unfair or unconscientious for the 

stronger party to procure agreement in the circumstances in which it was procured. 

Statute law in Australia has adopted the common law principles of unconscionability 

 

Rescission 

An order of the court declaring a contract to be terminated or unenforceable in the event of 

complete non-performance, breach of a condition, misrepresentation or mistake, duress, undue 

influence or unconscionability. 

The court will as far as possible seek to restore the parties to their original positions. 

The right to rescind the contract is lost if: 

- Substantial restitution of the rights/contract is impossible  

- The contract is affirmed 

- There is a delay 

- There is an intervention of 3rd party rights 

- Contract is executed/completed 

- Unconscientious conduct of party seeking relief 

 

Damages, Equitable and Statutory Remedies 

Damages: the objective of court in making an award of damages is to restore the other party to 

the position they would’ve been in if the breach or misrepresentation had not occurred 

Equitable remedies: if the other party can demonstrate to the court that an award of damages 

isn’t a satisfactory remedy, the court may decide to provide an equitable remedy, such as specific 

performance or injunction. 

Statutory remedies: if the term breached is one of the terms implied into the contract by the ACL 

or the state sale of goods legislation, the legislation provides a range of remedies. 

 



Discharge 

A process whereby a valid and enforceable contract can be brought to an end, thereby releasing 

the contracting parties from all further obligations. 

Contract may be discharged by consent, by operation of law, by breach, by performance, and 

lapse of time. 

Discharge of Performance: A contract may be discharged because both parties have completely 

performed their respective obligation under the contract. 

The doctrine of performance also applies when a lump sum contract has been substantially 

performed. Any remedial work that needs to be completed will be deducted from the contract 

price by way of a set off.  

Discharge by Breach: 

- Where the party to the contract breaches a condition, this entitles the innocent party to 

treat the contract as terminated as is termed ‘repudiation’ of the contract. 

- If one party breaches a warranty, then the innocent party is only entitled to claim 

damages for the breach. 

Discharge by frustration: natural disasters such as flood, fire, death or incapacity of one of the 

parties. 

A contract will be terminated as a result of frustration if: 

- A supervening event has made performance of the contract either completely impossible, 

or at least impossible to perform in the way originally envisaged, 

- Neither party cause the supervening event, 

- The contract didn’t provide for the supervening event, either expressly of by implication 

- It would be to unjust to compel either party to proceed with the contract.  

 

 

 

 

 

 



 

 


