JURD7152 - Introducing Law & Justice, S2 2016

Non precedential argUMENTS.........ooi e 25
STATUTORY INTERPRETATION ...ttt ettt e ettt e et e e emeeeaeeeeanteeasneeeameeeanneean 25
Challenges in Interpreting Statutes .........ooo i e 25
The MaKing Of @ STATUE ....coiiiiieie e e et e e e e e e e e neeee s 26
Process for passing @ Dill ... e 26
Different Parts of @ STatULe ..o 27
Classification of StAtULES ........cooiiii e 27
Rules oOf INTerpretation ...... ... e 27
The Acts Interpretation ACt 1907 (Cth)......coo i s 27
THE LItEral RUIE..... e ettt e e e e et e e e s st e e e eanneeeeanes 27
THhe GOIAEN RUIE......eei ettt e st e e e bbb e e e e sban e e e eanbneeeeanes 27
PUIPOSIVE APPIOACK ... . et e e e e e e e e e e e e e e e e bbb eeeeeeeeeeeannns 28
The MISChIEf RUIE ..ot s e e e aae 28
Intrinsic and EXtrinSiC SOUICES Of LAW.........c.uiiiiiiiiiiii e 28
The Acts Interpretation ACt 1907 (CIR) .....oooueeee it 28
Why is there disagreement around applying the rules? ... 28
0] o) (ol o] [Ty VA == To o 11 o T USSR 29
Law, Morality and Personal EthiCs .........oooiiiiiiiii e e e e e 29
L 1 1 RS 34
The modern distinction between [aw and eqUILY ..........eeeeiiiiiiiiii e 34
OrigiNS Of EQUILY ....eeeii it e et e e s e e e e eaaneas 34
EQUItable REMEAIES........oeeiiiiiii et e e e e e e e et e e e e e e e e e eannes 34
The Judicature Act 1873 (UK) and the Supreme Court Act 1970 (NSW) .....coovriiviiiiiiiiieeieee e, 34
Supreme Court of Judicature act 1873 (UK) .....cooiiiiiiiiii e 34
WHat @QUILY COVETS ..ottt e ettt e e et ee e s et te e e s enb e eeenbaeeesannaeeeeannneeeaenne 35

A Court of Conscience: Maxims Of EQUILY ..........uiiiiiiiiiir e 35
The ‘Fusion Fallacy’ debate & classification in private [aw ..., 36
Equity and UnConSCION@DIlIty .........ooouuiiiiiiiiiie e e 39
THE SEPARATION OF POWERS ... ..ottt ettt e st e et e e e e emeee e enee e emeeeeneeeemneeeanes 40
Idea of Law in the Civil war and the Glorious RevolUtion..........c..ccoovii i 40
(7] a0 qTe T oI F= 1TV 4 T | o PRSP 40

1Y E= oo F= T OF= T 4 ¢- TR PP PP URP PP 40
Petition of Right (1628) ........eiiiiii ettt e st e e e et ee e enneaee e e aneeeeens 41
Habeas CorpuS ACE 1679 ...ttt s et e e s st e e s sbbe e e e sbeeeeeanes 41
Bill Of RIGES 1889 ...ttt e et e e et e e e e e e s eaee e e ee e e enee e emneeeanneeanneeennas 41
Common law evolution into procedural fairness, legal representation, juries, punishments etc...42
ATIfICIAI FEASOM ..ot rae et e e eab e e s sttt e e s e anaeee e e aabeeeeean 42
Legal restraints on executive or prerogative POWET ..........oooiiiiiiiiiiiiee et 42
THE RULE OF LAW ...ttt ettt ettt sttt ettt ettt e bt s he e sae e s e e smte s tean bt enteenbeesreanneens 43
The Development of the Idea of the Rule Of LaW ... 43
Rule of law Civil and political RIGNtS ...........oiiiiiiiiii e 43
Judicial INAEPENAEINCE ... ettt e e et e e e be e e e e eae s 43



JURD7152 - Introducing Law & Justice, S2 2016

AV Dicey — RUIE Of LAW (1885)......u ittt ettt e e e s s e e s eanneeaeene 43
William Shrubb, “Legal Aid and access to JUSLICE” ... 43
Tamahana — ‘The History and Elements of the Rule of Law’ (2012)........cccceriiiiiiiiiiiieiieeee 43
SETTLEMENT itttk et e et e bt e rhe e she e eh e eaeeemee e e e e seeeebe e sbeenbee s e e enbeennennneens 46
LS L 0T o U SR 46
Sovereign and independent legal OFdEr ...........ooiiiiiii i e 46
Reception Of ENGISN LAW ....cccoiiiiiiiiiiie sttt ettt et te e e e st e e e ennte e e e ennnreeeeennneas 46
Legal System Key DOCUMENTS ......cooiiiiiiiiiiiie ettt ettt e ebbr e e e ere e e e e 46
ADMINISTRATION: BRITISH & THE COLONIES .......ooiiiiiiiiieiee ettt 46
The Colony and the Criminal JUustiCe SYStemM .........ocuiiiiiiiii e 46
Kable v Sinclair [1788] NSWKR 7; [1788] NSWSUPC 7 ....eoiiiieiie e 46
Blackstone, Commentaries on the Laws of ENgland ..............ccccoucieiiiiieeiiiiieie e 47
Dugan v Mirror Newspaper: CP PP 1867 .........ooiiiiiiieiie ettt 47
POWETS Of the GOVEINO ...ttt ettt ettt et e b e 48
Emancipists VS EXCIUSIVISTS ......uuuiiiiieeceiee e e 48
FIght fOr Trial DY JUIY ...ttt br e e e e e e 48
Governors Powers and Evolution of an Independent Court..............ccccooooiiiiiiiiieeie e 49
Political Representation - Legal System Key DOCUMENTS ........cccuiiiiiiiiiiiiiiiicee e 49
Co0PEI V STUAI (1823) ...ttt ettt e b e s et e e s ar e e e e e breeeean 50
PARLIAMENTARY DEMOGCRACY ...ttt sttt ettt ettt ettt smte ettt et et e saeesnaesnee e 51
Constitutional Framework (US vS Britain) .........oouiiiiiiiii e 51
BICAMEIANISITI ...t et ea e et e eb et e ettt et 51
Powers Of Parli@ment ...........oooiiii e 51
Moving towards INAEPENAENCE............uiiiiiiiii et sae e e e naneas 51
FEDERATION (27137226) ....ueeiteeuieeteeieetie sttt ettt eee et e s ettt e st e sseesae e st e e be e been e e s e e s e sneeeneeeneeenes 52
MoVving towards fEAEIatioNn ............oo i e 52
The RIGE 10 VOTE....co ot ee e rre e 52
The Federal CONSHIULION .........oii i e e 52
Key Constitutional CONCEPLS .......oiiiiiiiiii et 53
RUIE OF LAW ...ttt bttt et e e ae e e st e et e et e et e nae e e anee e 53
The PrinCiple Of LEGAIITY ....coieeie ittt e e st e e e enbeeee e sneaee s 53
CONSHIULIONAI CASES.....eiiiiiiiii ettt ettt e e s ea bt e e s s bbe e e s s nneee e aabeeeeeane 55
Kable v Director of Public Prosecutions (NSW) (1997) .......ooo i 55

=] I O T S PP UP USRI 55
State of SA v Totani & Anor (2010) HCA 39ttt 57
Kuczborski v Queensland (2014) HCA 4B ........cooiiiiiiiie e e 57
IMPACT ON INDIGENOUS INHABITANTS ... i iiieeieeie et et ee et e e e e saee e st e e eeesee e e neeeaneeeeneeeeans 58
TEITA NUIIUS ...ttt b e eh et e b e et e b e e b e e naee s 58
SOVEreignNty and POSSESSION .....cccuuiiieeiiiiie e ettt e et ee e e et e et ee e stae e e s s asteeaesnsbeeeeansneeeeeannneas 58
Co0PEr V STUAI (1889) ...ttt et e e st e e st e e s e e 59
ColoNIal @HHEUAES ... 59
POlItICAl PracCtiCeS........eiiiiiiie e e e e 59



JURD7152 - Introducing Law & Justice, S2 2016

Aboriginals Ordin@nce (NT) 1918 ...ttt ettt e e s e e e snaee e e e 59
Welfare Ordinance 1953-60.........cooiiiiiiiiiiii ittt e e e e be e e e sr e e e e enbeeeeeae 59
Namatjira v Raabe (1959)........oo ottt 60
(=Yg T J= T o Lo I I PSPPSR UPR R SPPRP 61
Yirrkala Bark PetitionS TO63 ..ottt 61
Milirrpum v NabalCo PLY LEA (197 1) oottt ettt ee e e st e e et ae e e sntae e e s ennneeeeennes 61
Trevorrow v State of South AUSHralia (2007)........ccueeieiiiiiie ettt 62
PRECEDENT AND CHANGE ...ttt ettt ettt et e e st e e et e e et e e et e e e eeeaanteeanneeeanneesannens 63
Sovereignty and Constitutional RECOgNITION...........coiiiiiiiiiii e 63
Mabo v QIA (NO 2) (1992) ...ttt ettt ettt e e ee e et e e s ae e e eaeeesnneeaaneeesnneeanneeans 64
Wik Peoples v QId (1996) 141 ALR 129 ... it 67
The Common Law, Civil and Political RightS..........cccoiiiiiiii e 68
How does international law influence Australian 1aw?...........coooiiiiiii e 68
JUAICIAI ACTIVISIM ..ttt ae e ettt ab e b et 68
Kirby : Appellate REASONS ......coiuiiiieiiiie ettt e tee e s e e e e e ennre e e e snneeeee s 68
Heydon: Death of the RUIE Of LaW ........coouiiiiiiiii e 69
Kirby: Reposte to the Counter-Reformation .............occeuiiiiiiiie i 69
Limitations on dOiNG JUSHICE..........euiiiiiiii e e 69
ST 101 I 161 I (2 RS 70
The Common Law and Social Change..........cuuiiiiiiiiiieciie et ee e ee e s 70
Substantive and Procedural JUSHICE ..........oouuiiiiiii e 70
Jeremy Waldron, ‘The Rule of Law and the Importance of Procedure’............cccccooveeiiiieneennes 70
Adversarial System’s Role Of COUNSEI ........coooiiiiiiiiiiie e s 71
FUNCHON Of PIEAAING ...ttt sttt e e bbb e e e anre e e e s e 71
Pleadings — general proceedings at trial and appeal...........ooociiiiiiiiiiiiii e 71
LAW & POVEILY ...ttt ettt e et e e e st bt e e e e b et e e en b et e e e ane e e e e nneas 73
Productivity Commission Inquiry Report (2014) ... 74
Main criticisSms Of CIVil PrOCESSES .........uuviiiieiieiii e ee e e e 74
RIGhtS 10 CiVil JUSHICE ... e e e e e e e 74

A well-functioning Civil JUSTICE SYSIEM ...c..vviiiiie e e 75
Informal aspects of the Civil JuStiCe SYStEM..........ooi i 75
Role of Judges iN Litigation..........cooiiiiii e e 75
Alternative Dispute RESOIULION ..........uueiiiiiiiic et raaes 75
(070151 o] o (=T 4= TP PPUOPPRPN 76
LAW & JUSTHICE ...eeeiiieiiie ettt ettt s bt e e et bt e e e e hb e et e e b bt e e e b e e e e anneas 76
What have We CoVEred iN [LJ ... et 76
THE MODERN LAWYER ...ttt ettt et e e e s e e e ee e e ameee e eaeeesmneeemneeeenneeennes 76
LaWYers @S ProfE@SSIONGIS .....cciiiuiiiiee it ee ettt ee et e st e e e st e e e st e e e st e e s ennteeeeenbeaeesanneeeeenaneees 76
LSS I = N O = OSSR 77
Development of the Legal ProfeSSION ..........ooi i e 77
Legal ethics and self-regulation ... e 77
Wellbeing and FESIlIENCE. .........uuiiiiiiiee e e e e e e e s s eeeeeeeeeas 77



JURD7152 - Introducing Law & Justice, S2 2016

OVERVIEW OF THE AUSTRALIAN LEGAL SYSTEM

Prue Vines, Law and Justice in Australia

What is the law?

The rule of law — all people are subject to the law and can rely on the law to set the bounds
within which other people and governments can operate. Prevents the arbitrary abuse of
power. E.g. Kables, as convicts who were attainted, or civilly dead were allowed to sue the
Captain, who was not allowed to break the law with impunity.

Sources of law

Legislation or Statute — Parliament made legislation, inc. constitutions, acts and regulations,
Doctrine of precedent — Case law, judge made law based on case law (precedents). Ratio
decidendi is the legal reason for which the judge came to their decision.

Common law — particular branches of law, private law / equity (e.g. marriage, divorce,
admiralty, trade practices, bankruptcy).

The importance of history to understanding law

Australian law has developed from tradition of the English common law. The legal system can
only be explained by reference to history.

Legal institutions

Federal system is comprised of a Commonwealth and states and territories.

Civil law systems (e.g. Germany, France, Italy) recognise only statues and regulations as
sources of law. Judges interpret and apply the law.

International law derived from customary international law and treaty (convention).

High Court of Australia — decides cases of significance, challenges to the constitutional
validity of laws, appeals by special leave of Federal, State and Territory Courts. The full
bench comprises 7 justices, including the Chief Justice. Final court of appeal covering
criminal, contracts, torts, tax, bankruptcy, property as the final arbiter. Constitutional court to
uphold and enforce Australia’s constitution (7 judges), and general court of appeal (5 judges).
Judiciary Act of the Commonwealth sets out criteria for grant of special leave must be a
matter of importance, question of principle, question of which courts of states have differed,
serious error in the administration of justice in the lower court. Resolve legal issues arising out
of particular legal disputes.

Legal practices

Mabo v Queensland (No 2) (1992), the courts recognised that terra nullius, a land held by no
one was untrue. The High Court of Australia held that native title to land could exist separately
from the common law and based on Indigenous customary law.

Minister of State for Immigration and Ethnic Affairs v Ah Hin Teoh (1995) — could a person
who developed a criminal record after entry into Australia be denied resident status? The
High Court considered the UN Convention on the Rights of the Child, Article 3.1 provides “in
all actions concerning children, the best interests of the child shall be a primary
consideration.” The UN Convention was ratified but not implemented into Australian law. But
not clear how it should be applied to the rights of the children.

Immigration Review Board reviewed the application and denied permanent resident status.
The Minister for Immigration is at the executive level. The legislation sets out the legal
framework and the policy. The administration is carried out by the Department of
Immigration, the decision makers were the Immigration Review Board who interpret what the
legislation requires, policy direction based on what the regulation allows.
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Section 6.2 created the power to grant permanent entry. The grant of permanent entry permit
conferring resident status, the respondent was required to satisfy one condition, (b) spouse,
child or aged parent of an Australian. (e) holder of a temporary entry permit which is in force
and there are strong compassionate or humanitarian grounds for the grant.

The Immigration Review Panel’'s recommendation to reject the respondent’s application was
based on the objection to his good character due to the existence of a criminal record. It is up
to interpretation to the Panel of what it means to be of good character.

Issue: whether provisions of the Convention are relevant to the exercise of statutory discretion
and if so, whether Australia’s ratification can give rise to legitimate expectation that the
decision-maker will exercise that discretion in conformity with the Convention. Legitimate
expectation that Teoh was a primary carer for his children.

Held: The Panel did not regard the best interests of the children as a primary consideration.
The Compassionate claims are not considered to be compelling enough for the waiver of
policy in view of Mr Teoh’s criminal record. Found there were no failure to take matters into
account. No legitimate expectation arose.

Under administrative law there is was a procedural unfairness, as the Immigration Review
Panel did not inform Teoh'’s legal counsel of their reliance on submission (b). The Panel did
not consider the rights of the children as a significant factor in the application. It would be
fairer under administrative law that the Panel should have informed Teoh’s legal counsel, so
that that they could identify and apply the correct submission.

The relationship between law and justice
Courts & Justice — Australia & UK

The Highest Court (1998)

Rule by law, judges are impartial arbiters who can enforce the rule of law. There must be a
separation of powers between the Judiciary and Parliament. Judges must be independent of
any source of power or influence.

UK Supreme Ct (2012)

The Judiciary should be seen to be free from the influence of Parliament.

Separation of powers - Judges should be wholly independent from those who make the laws
and those who are bound by them and those who administer them.

The UK Supreme Court establish new precedents and make new case law, interpret
Parliamentary law.

Commonwealth of Australia

The Constitution is the legal document that governs how the Australian nation functions. It
sets out the role of the Governor-General and the three arms of government, the Parliament,
the Executive (PM, minister and their departments) and the Judiciary (the courts).
Separation of powers doctrine — Parliament makes the laws, the Executive carries them out,
the Courts determines that they are legal and constitutional. Federal Judicial power resides
with the High Court.

Robert French CJ HCA (2012) Emory Law School USA

Judiciary Act 1903 provides for State courts to exercise federal jurisdiction, matters arising
under the constitutions and laws of the Commonwealth etc. In 1976, the Federal Court of
Australia was created, has jurisdiction in federal matters concurrent with those of the State,
general accrued jurisdiction.
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o National integrated judiciary — Single appellate jurisdiction (High Court), separation of powers
(judiciary vs. legislature), doctrine of incompatibility. cross-vesting scheme, State courts of
repositories of federal jurisdiction.

PR Michael Kirby (2012)

e The role of lawyers in righting wrongs for lawyers.
e Justices are appointed by an independent panel of other lawyers, not political appointments.

THE COURTS IN ACTION (FACTS & LAW)

Prue Vines, Law and Justice in Australia

Adversarial System

e Adversarial system is dominant in Australian legal system — parties are in charge of the
action, initiate, set up, call evidence, call witnesses and use the court as a forum. Civil
(plaintiff vs. defendant), criminal (prosecutor vs. defendant).

e For civil proceedings evidence is collected by the process of discovery and interrogatories
under complex set of rules. For criminal matters, evidence is collected by the police.

e Attrial, evidence is generally presented orally by direct questioning, court is not entitled to
make own enquiries or act on its own knowledge to reach a decision.

e Advocates have a duty to their party and to the court.

e Judge sits on the bench and makes rulings about what evidence is admissible and procedure
to be followed, but does not interfere with the running of the case. After trial, the judge
decides on the law and writes a judgement which becomes precedent

e Problems arise for people whom the mainstream language and culture of law is foreign —
migrants and Indigenous people.

Evidence

e  Civil - Burden of proof — on the balance of probabilities
e Criminal matter — standard of proof is beyond reasonable doubt.

Court Hierarchy and Jurisdiction
e Jurisdiction — scope of a body’s power to hear a matter, determine the facts, and apply the
law to make judgment. Range of power and territory in which that power can be exercised in.
o State Court Hierarchy (Civil) - High Court > Court of Appeal / Full Court of Supreme Court >
Supreme Court > District Court > Local Court / Petty Sessions / Magistrates Court
e State Court Hierarchy (Criminal) — High Court > Court of Criminal Appeal / Full Court >
Supreme Court > District Court > Local Court / Coroners / Magistrates / Petty Sessions.

Federal Court

e Autochthonous expedient means that state courts could be invested with federal jurisdictions.
e Limited jurisdiction under the Constitution (e.g. family court, federal court, federal magistrates
court).

High Court

o Highest court in the Commonwealth hierarchy, defines law for all jurisdictions

e Original jurisdiction — the court in which the matter is first heard. Distinguished with appellate
hearing.

e Appellate court - special leave to appeal under the Judiciary Act.

Supreme Court
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e Court of general / unlimited jurisdiction, can hear any kind of legal dispute but can choose
which matters to hear, can regulate own procedures.
e Court of record, need formal writ of error to set aside the decision, recorded judgment

Local court

o Committal hearings, which is the brief of evidence that police prosecutor bring to determine
whether a trial of committal hearing trial is required.

o Judge decides whether there is sufficient evidence to justify the matter going to trial, judgment
about how serious the trial is based on bail applications.

o Bail application matters are dealt with initially in the local, supreme court and district court.

e Has summary jurisdiction, judge can hear evidence and make a determination.

Court hierarchy

e Binding precedent may originate in lower courts, does not necessarily originate form the
highest level court.

Court process

e Applied for bail when on appeal to the Federal Court and to the High Court.
e No concern for expert evidence, or procedural unfairness.

Classification of Law (Public and Private)

o Classification of law is important because the category of an issue’s clarification signals
different processes of legal reasoning or different procedures to be used within the court
system.

o Public law — at least one party will be a state entity. Constitutional, administrative,
criminal, taxation

o Private law — law about relationship between individuals. Torts (civil wrongs e.g.
negligence), contracts (agreements made between people), property (ownership and
possession). Common remedy is compensatory damages.

The Legal Profession
Ref to Prue Vine lecture.

Thinking like a lawyer

e Learning the patterns of argument that lawyers use, through cases and statutes. Intellectual
and critical understanding of the law and its context.

Reading a case
R v Wedge (1976)

The Supreme Court of NSW, an Aboriginal man had been indicted for murder of another Aboriginal
man. The accused argued the court did not have jurisdiction over the case because they were both
Aboriginal and should be dealt with by customary law. The plea of lack of jurisdiction failed.

Cheung v Derrick

A personal injury case by the plaintiff who was a 21-month old child and crossed a busy street and
‘darted’ into the path of the defendant’s car.

o District Court of NSW (Civil Jurisdiction) (1998), Chesterman ADCJ considered whether the
driver had been driving in the manner of a reasonable person at the time of the accident. i.e.
had the driver been driving negligently?
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e Chesterman ADJC found that the defendant drove negligently at the material time. The
plaintiff established a liability against the defendant in negligence.

o  NSW Court of Appeal (1999) Stein and Fitzgerald JJA found the significance of speed is that
he could avoid the pedestrian only by stopping. Circumstances of city driving may cause
drivers to drive too fast for prevailing conditions and may still lead to a breach of duty of other
road users. Travelling within the designated speed limit and in conformity with the traffic flow
is ordinarily reasonable. The trial judge reached his decision taking all surrounding
circumstances into account. Dismissed appeal with costs. Davies AJA found that the
appellant was driving at a reasonable speed and in a responsible manner. Based on Steward
v Carnell (1984), there are limits on the extent to which irrational behaviour of pedestrians
should be reasonably anticipated. Davies recommended to allow the appeal.

e High Court of Australia (2001) Gleeson CJ, Gaudron, Kirby, Hayne and Callinan JJ found that
the incident did not occur near a school or bus stop where reducing driving speed of special
caution might be required. Court of Appeal held that driving at a speed which was
‘reasonable’ in one sense did not mean that it was not a breach of duty to other road users.
Upheld the appeal as there was no basis of negligence of the appellant. Allowed the appeal,
appellant to pay the respondent’s costs.

Cheung v Derrick

o Lower court is the fact finding court, hearing conducted by Judge alone

o District court is the intermediary court, civil jurisdiction allows it to deal with motor vehicle
accidents irrespective of amount being claimed.

e Material fact — driver was driving at 45-50kmph un a 60kmph zone.

e Tort of negligence —

e Precedent case in Stock v Baldwin (1996) established four criteria to determine negligence;
extent of damage likelihood; likelihood that a pedestrian will suddenly come into the path of
an ongoing vehicle, extent of precautions driver took; extent of what the driver is able to do
when confronted with danger.

e There’s no precedent that precludes Chesterman from concluding that the driver was
negligent. Reason that if found negligent then third party compensation will be available as a
remedy for the serious and lifelong insurance.

e NSW Court of Appeal - appeal should only be relevant if there is a finding of facts. No
substitution of interpretation of facts. Dismissed the appeal as the appropriate criteria was
applied correctly, but nothing to suggest that the conclusion reached to the trial judge was
invalid. Driver should not be considered morally responsible, but legally responsible.

o Davies dissented by focussing on the actions of the driver, and could not find any evidence
that the driver failed to exercise a duty of care.

e High Court — reversed the NSW Court of Appeal decision. Plaintiff has failed to prove the that
the defendant was negligent.



