
Does the case 
involve 

amendment to the 
consitution?

Yes

First, check s136 RE amendment has been 
complied with...

Is the amendment a Category 1 - that 
allows the expropriation by the majority of 
the shares of the minority or of valuable 

proprietary rights (to vote, to dividends, to 
attend meetings, etc.) attached to these 

shares?

No

Are the majority members voting to 
improperly take away the company's 

property?

OR is an outsider taking the 
company's property, and the members 

are not voting to sue the outsider? 
Meneir v Hooper's Telegraph Works

Yes

The majority must not exercise 
their vote so as to give themselves 

property: This is in breach of 
equitable limitation Ngurli Ltd v 

McCann

No

Is the majority unwilling to bring legal 
action/sue when the majority are the 

alleged wrongdoers? 

Is their action improper and by exercising 
their voting power preventing the 

company from bringing legal proceedings 
against them?

Yes

They have breached 
the equitable 

limitation: See Biala 
Pty Ltd v Mallina 

Holdings Ltd

No

Is the amendment a 
Category 2 - that 

gives rise to a 
conflict of interest 

between members?

Yes

Is the amendment for proper purpose - will it prevent 
significant detriment to the company?

i.e. is a minority s/h competing with the company, OR 
is the removal of the member necessary to allow coy 

to continue in present business?

Amendment designed to advance the commercial 
interests of the company is NOT a proper purpose

No

GAMBOTTO NOT 
RELEVANT.

The amendment is 
thus invalid due to 
breach of equitable 

limitation

Yes

Is the amendment  NOT oppressive to minority 
shareholders?

PROCEDURAL FAIRNESS? Has there been full 
disclosure and independent vluation?

SUBSTANTIVE FAIRNESS? Is the price fair?

No
Yes

The amendment 
that allows 

expropriation is 
valid, see 
Gambotto

Yes

Is the amendment done 
for a proper company 
purpose including the 

overall commercial 
interests of the company?

Yes

Is the amendment 
NOT oppresive to 

minority 
shareholders? 
(See above)

Yes The amendment 
that allows conflict 
of interest is valid, 

see Gamobtto

No
GAMBOTTO NOT 
RELEVANT. The 

amendment is invalid 
due to breach of 

equitable limitation

No No


