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NON-FATAL NON-SEXUAL OFFENCES AGAINST THE PERSON 

Common Assault 

 Penalty: section 313 

 Definition: section 222 

 section 223: ‘assault is unlawful’ 

 
Force Assault Elements 

1. Application of force from one person to another 

2. Without consent 

 

Attempt Assault Elements 

1. Attempted application of force from one person to another 

2. With intent to apply force 

3. By bodily act or gesture 

4. Actual or apparent ability to effect purpose 

5. Without consent 

 

Threat Assault Elements 

1. Threatened application of force from one person to another 

2. By bodily act or gesture 

3. Actual or apparent ability to effect purpose 

4. Intent to create apprehension (Hall v Fonceca) 

5. Without consent 

 

Assault causing bodily harm 

 Penalty: s 317 

ELEMENTS 

1. Assault (application of force; without consent) 

2. Causation (but for; foreseeability) 

3. Bodily harm that interferes with health or comfort (s 1; Scatchard) 

4. Aggravation (if applicable) (section 221(2)) 

 

Serious assault 

 Penalty: s 318 

ELEMENTS 

1. Application of force 

2. Without consent 

3. Public officer, etc. (Reynhoudt; only need to prove was an officer in performance of duty, not that the 

accused was aware) 

 

 

 

 

Wounding 

 Penalty: s 301 
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ELEMENTS 

 Because ‘assault’ is not an express element on its own, consent is not a defence 

1. Unlawful (Houghton; assault or breach of duty) 

2. Causation (breach of duty; factual = but for; legal = foreseeability) 

3. Wound (Jervis) 

 

Grievous bodily harm 

 Penalty: s 297 

 Definition of GBH: section 1 

ELEMENTS 

1. Unlawful (Houghton; assault or breach of duty) 

2. Causation (breach of duty; but for; foreseeability) 

3. Grievous bodily harm (Tranby; Lewis; s 1) 

 

Intent to do GBH 

 Penalty: s 294 

 Definition: s 1 

ELEMENTS 

1. Unlawful (assault; Houghton) 

2. Intent (Wilmot; Winner) 

3. Causation (but for; foreseeability) 

4. Grievous bodily harm (Lewis; s 1) 

 

Circumstances of aggravation 

 Section 221 

 S 4(1) Restraining Orders Act 

o Family; domestic; past or present relationship; child; guardian; intimate relationship; child is 

present 

 

Breach of duty 

 Section 266 duty provision; duty of person in charge of a dangerous thing; attributes criminal 

responsibility for failing to exercise reasonable care to control the dangerous thing; a reckless disregard 

for life and safety; criminal guilt due to serious culpable conduct 

-See common law 

 

Stalking 

 Penalty: s 338E; indictable offence 

 Penalty: 338E(2); summary offence; intent is not an element 

 Definitions: s 338D 

 Includes harassment of third parties 

 R v Daniels; stalked person must be ‘aware’ of the stalking to satisfy ‘intimidation’ 

ELEMENTS 

1. Pursues 

2. Intent 

3. Intimidation 
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Threat 

 Penalty: s 338B 

 Penalty: s 338A (with intent to gain) 

 Definition: s 338 (threat must be one of either a, b, c or d) 

 Express or implied; test is objective 

ELEMENTS 

1. Threat 

2. Unlawfully do a-d? 

 

Common Law – Threat assault; apprehension; apparent ability 

 Hall v Fonceca; civil case for ‘assault and battery’; regarding threatening assault; court read into the 

offence that the offender must have the intent to create apprehension in the victim; this has become an 

element of threat assault. 

 R v Secretary; abusive husband falling asleep said to wife ‘I’ll likely kill you in the morning’, so she shot 

him whilst he slept. Turned on whether he had the actual or apparent ability to effect the purpose of his 

threat; due to past history of extensive abuse and attempts to kill her it was found that although he was 

falling asleep, he did have an actual or apparent ability to effect the threat; the entire experience of the 

day was considered an extended/prolonged assault; threat was still imminent and real. 

 Tuberville v Savage; the importance of context to a threat; ‘were it not assize time I would kill you’; did 

not constitute a threat it was a gesture as the words expressly indacted he would not carry out the threat.  

 MacPherson v Brown; students confronted teacher; victim said he felt apprehension but student said he 

was unaware of lecturer’s apprehension; did not have the requisite intent 

 Brady v Schatzel; had a gun pointed at victim and pretended that it was loaded. Held that no requirement 

that the victim was fearful of the accused, only needs to be the apparent, ability to affect purpose and the 

intent to create it.  

 Zanker v Vartzokas; man picked up woman in van then threatened to have his friend rape her; she 

jumped from the van and was injured; threat assault was made out 

 ‘Apparent present ability’ is determined from the perspective of the victim 

 

Common Law – Application of force 

 Must be an application of force, it can include striking, touching, or moving or applying force of any 

kind. It can be direct or indirect 

 Fagan v Commissioner of Police; although an initial application of force may not be voluntary or 

intended, if the offender consciously/deliberately fails to remove the force (in whatever manner it is 

applied) then he is said to have applied force 

 Scathcard: headlock was a continued application of force which would cause discomfort in the victim 

 Speak: young girl placed hand on outside on male trousers. The male allowed the hand to remain there 

and got an erection. Similar to Fagan he is applying force by allowing the hand to remain there 

 R v Marc Jerome Jacob; [electrical shock]; indirect application of force is included 

 

Common Law – Consent to assault 

 S 222 – lack of consent is required for an action to be classes as common assault.  

o Where it is contained by fraud, consent is vitiated.  

o Tacit or implied consent – inadvertent contact such as bumping on a bus is usually prevented 

from being an assault 
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 Horan v Ferguson; school teacher touching students; in some circumstances, there can be an implicit 

consent to be touched; tacit consent to physical encouragement; where there is tacit consent, dependent 

upon the context, then there is no assault 

 Kimmorley v Atherton; Two make employees anted girl to pose with them in promotional photos. First 

kissed one boy, but she had initially pulled back. Kissed second boy and made no compliant. She did not 

kiss back, which meant that she was not a willing participant but did consent. 

 Collins v Wilcock; in the context of a crowded area where many people are jostling each other, there is 

an implicit consent that someone may touch you; where there is an understanding that due to the nature 

of the circumstance (such as public transport) you may be touched by another, you are implicitly 

consenting to that degree of contact that can naturally be expected to occur; inadvertent contact that is 

unwilled will not be an assault 

 Pallante v Stadiums Pty Ltd; sport context; consent to infliction of serious physical violence will relieve 

the accused of the liability for the assault as long as it is done within the spirit and intendment of the 

rules of the game; ‘ordinarily and reasonably to be contemplated as incidental to the sport’ 

 Lergesner v Caroll; police social club; bodily harm; a person can consent to violent fights/ serious 

assault when engaging in consensual brawling in a public place. Level of consent is decided on the facts 

– whether the degree of violence exceeded that which the victim consented to. 

 Raabe v R; you can consent to violent fights with serious assault; consent is dependent upon the degree 

of violence that follows; consent was inferred when the victim actively engaged in a fight when other 

man was holding a fence paling 

 Brown; a person cannot consent to GBH or wounding; this is not good law in WA 

 Code is silent on consent to GBH and wounding; it may be possible to consent 

 

Common Law – ‘Bodily Harm’ 

 Definition at section 1 – bodily injury required in addition to discomfort 

 Scatchard v R; headlock would cause pain but that pain did not constitute a bodily injury interfering with 

heath or comfort, Held bodily harm temporarily interferes with the comfort of the victim 

 R v Chan-Fook; ‘actual bodily harm’ includes recognised psychiatric illness but not mere feelings or 

emotions 

 R v Bailiff; bodily harm need not be permanent nor serious. Can includes bruising, abrasions, scratches. 

Went further to say possible to argue tentatively that it can include nervous/psychiatric bodily injury  

 Lergesner v Carroll; held that bodily harm includes black eye or bloodied nose 

 

Common Law – ‘Grievous Bodily Harm’ 

 Definition at section 1 

o Any bidily injury of such a nature as to endanger, or likely to endanger life, or to cause, or be 

likely to cause, permanent injury to health 

o Includes causing someone to have a permanent disease 

 Lewis v WA; GBH; the injury would be permanent without medical intervention; permanent injury to 

health 

 R v Tranby; cosmetic disfigurement (‘mere flesh wound’) does not amount to GBH; GBH means injury 

to health. 

o Heated argument became physical, R bites of T ear lobe 

o Heath defined as “any injury where it interferes with the body’s normal performance” 

o  Include the loss of a body part, only if body parts serves a purpose 
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Common Law – Unlawful 

 Houghton v R; ‘unlawful’ means positively proscribed by law (relevant to these kinds of offences; 

determined by breach of duty provision or an assault (223)) 

 Need to find proscription  

o If assault – step through elements of assault (application of force & without consent) 

o If duty provision eg 266 step through the elements. 

 

Common Law – ‘Wound’ 

 Jervis v R; a wound is any injury which breaks the epidermis (true skin) and causes blood to flow 

 R v Devine; wound will be satisfied if the accused inflicted an injury which broke the skin and 

penetrated below the epidermis (true skin) 

 

Common Law – Intent 

 Willmot;it must be actual intent, not mere foresight. ‘Intent’ means to ‘have in mind’ the consequence of 

the act/omission. 

 Peters v R; when a person intends an outcome, he or she acts in order to bring about the occurrence of 

the consequence they had in mind. 

 Winner v R; The conduct of the accused can infer the intent of the accused 

 

Common Law – Causation 

 Breach of a duty provision, once proved, can satisfy causation 

 Krakouer; Factual causation is determined by the ‘but for’ test. 

 Royall; Legal causation is determined by considering whether the outcome was a reasonably foreseeable 

consequence of the act. The purpose of the inquiry of foreseeability is to attribute legal responsibility in 

a criminal matter. The accused’s conduct must be a substantial or significant cause of the outcome. 

 Novus actus interveniens; a voluntary act of a third party may operate as a ‘new intervening act’ in 

breaking the chain of causation. 

 

Common Law – Duty of person in charge of dangerous thin 

 Operates as both a causation and ‘unlawful’ provision 

 R v BBD; [forklift]; the test for criminal negligence is whether the accused showed a reckless disregard 

for life and safety 

o Grandmother charged with GBH. Did grandmother breach duty with respect to dangerous thing 

(forklift) 

o Court took test as to a breach of duty – dud grandmother show such disregard for the life and 

safety of others that it’s a crime against the state 

o In this case was held not to breach of criminal negligence 

 R v Clark; [flying fox]; failure to exercise reasonable care when in charge of a dangerous thing; to assign 

culpability, court must find reckless disregard for life and safety; assign criminal guilt due to serious 

culpable conduct 

o Accused convicted of GBH due to criminal negligence in not attaching harness correctly to 

victim who fell and suffered brain damage 

 Houghton v R; [HIV]; where the infected bodily fluids of a person are the ‘dangerous thing’ over which 

the owner must exercise control, reasonable care 

o HIV of the accused was the dangerous thing 

 



Page 6 of 6 
 

 

 

 


