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TRESPASS TO PERSON 
Battery 

• Elements: 
o A positive voluntary intentional (deliberate/negligent) act 
o Deliberately causing 
o Physical body contact/interference with the plaintiff 

• Cole v Turner (1704): ‘To touch each other in anger is battery’. Stated that if the touching is in 
passing/gently, there is no battery. 

• Rixon v Star City (2001): Rixon was playing roulette at Star City when a security officer grabbed 
him by the shoulder and spun him around to find out who he was; Rixon felt pain in his neck. 
Court held there was no battery as the physical contact was for the purpose of getting his 
attention and was not in excess of that used in everyday life. 

• Must be without consent of the plaintiff – consent a matter for defence in Australia 
 
Nature of the interference required – intention  

• Marion’s Case (1992): Blackstone declared right to personal security to be an 
absolute/individual right vested in each person by the immutable laws of nature. This rule 
forbids any form of molestation, states that every man’s person is sacred and reinforces that 
each person has a unique dignity that the law respects and will protect. 

• Collins v Wilcock [1984]: A woman who was a known prostitute was seen apparently soliciting 
men, refused to be questioned by police and walked away. When police followed her, they took 
hold of her arm to restrain her but did not want to arrest her. Court held that the officer 
committed battery as she had detained the woman in circumstances short of arresting her. 

o ‘The fundamental principle, plain and incontestable, is that every person’s body is 
inviolate. It has long been established that any touching of another person, however 
slight, might amount to battery’. 

• It must be intentional: the unwelcome/aggressive contact with the plaintiff’s body must occur 
intentionally or negligently without their consent 

• Wilson v Pringle (1987): ‘It is the act and not the injury which must be intentional. An intention 
to injure is not essential to an action for trespass to the person. It is the mere trespass by itself 
which is the offence.’ 

 
Contact with another: directness 

• Contact does not necessarily need to be between two parties’ bodies: if defendant causes 
another object to make contact with the plaintiff, it can be battery 

• Scott v Shepherd [1773]: A firework thrown in a market place, it fell on a stall and to prevent 
injury someone picked it up and threw it on, this happened again and the firework exploded 
and blinded the plaintiff. The court held that the individual who had thrown the firework at first 
was liable and the intermediate acts of those who threw it on did not purge the original tort. 

• Definition of contact varies, can include: 
• Spitting in someone’s face (R v Cotesworth) 
• Throwing a missile (Fisher v Carousel Motor Hotel Inc) 
• Taking a photo without consent where the flash constitutes unwanted contact (Kaye v 

Robertson) 
• However must be beyond the scope of ‘generally acceptable in everyday life’ (Rixon v Star City 

Pty Ltd) 
 
Implied consent 

• Collins v Wilcock [1984]: ‘Most of the physical contacts of ordinary life are impliedly consented 
to by all who move within society…among such forms of contact is touching a person to engage 
his attention…using no greater degree of physical contact that is reasonably necessary in the 
circumstances.’ 

 
Hostility 

• Cole v Turner (1704) 



• Wilson v Pringle (1987): view that hostility is a necessary part of battery – required element of 
hostility only satisfied when the defendant’s intention is to interfere with the plaintiff in 
contravention of their rights. 

• Collins v Wilcock (1984): the unwanted contact from the police officer to the woman was enough 
to create the requirement of hostility. 

• Rixon v Star City Pty Ltd (2001): held that the ‘absence of anger or hostile attitude by the person 
touching another is not a satisfactory basis for concluding that the touching was not a battery’. 

 
Actionable per se 

• Fogg v McKnight [1968]: not necessary to have proof of damage to the person to recover for 
trespass as the damage can be ‘interference with the person’ 

 
Onus of proof 

• Only necessary to prove there was interference – the onus then on the defence to prove it was 
lawful through justification, authorization or excuse 

• P doesn’t need to prove hostility as long as it was unlawful (Re F (Mental Patient: Sterilisation)) 
 
Assault 

• Elements: 
o An intentional voluntary act or threat by the defendant 
o Which directly creates in the plaintiff 
o A reasonable apprehension of imminent unlawful contact with their body 

 
Intention 

• Proof of assault means there must be intention to create an apprehension of imminent 
harmful/offensive conduct. Does not necessarily require proof of intention to carry it through 
(Rixon v Star City Pty Ltd) 

• Threats over the phone cannot always be categorized as ‘mere words’ – if the intention is to 
threaten and instill fear in the plaintiff’s mind then there is a clear distinction from mere words 
(Barton v Armstrong) 

• Silence on the telephone may constitute an assault (R v Burstow; R v Ireland) 
 
Apprehension 

• The apprehension must be reasonable based on an objective test 
• Formed off the conduct of the defendant, not in respect to actual impossibility of it occurring 

that the plaintiff was unaware of. E.g. the threatening gesture of pointing a pistol at someone 
who doesn’t know it isn’t loaded is still assault (Brady v Sharzel) 

• However the apprehension must be of imminent harmful conduct 
• Zanker v Vartzokas (1988): Plaintiff accepted lift from the defendant who accosted her for sex 

and upon refusing was told she would be taken to defendant’s friend’s house – ‘he will really 
fix you up’ – held that plaintiff had no idea how far away the house was, and it was a threat for 
the future following her imprisonment in the car, therefore it was reasonable to fear sexual 
assault/battery. 

 
Conditional threats 

• Where a threat requires an act or condition to be met before it occurs, it will be harder to prove 
that it is an assault 

• Where both parties know the carrying out of the threat is impossible, it will not create reasonable 
apprehension (Tuberville v Savage) 

• When words are accompanied by threatening conduct, this will still be assault 
• Rosza v Samuels [1969]: Defendant was a taxi driver who held a knife to defendant in self-

defence saying “I will cut you to bits if you try it” – held a threatening response to a situation he 
could have removed himself from without violence. 

 
False Imprisonment 

• Elements: 
o A positive voluntary act of the defendant 



o Directly causing 
o The total deprivation of the liberty of the plaintiff 
o Without lawful justification or the consent of the plaintiff 

• Held to be extremely important in safeguarding liberty: ‘the very fabric of freedom under the law 
which is the prima facie right of every citizen and alien in this land’ (Re Bolton; Ex parte Beane) 

 
Intention 

• No authority for negligently committed false imprisonment 
• The act that must be intended is the imprisonment 
• It is not necessary that there be malicious intent 
• A mistaken belief that the imprisonment is lawful is no defence 
• Cowell v Corrective Services Commission (1988): Failure to release a prisoner on the correct 

date at the conclusion of his sentence due to miscalculation of remissions – held that he was 
falsely imprisoned despite belief that imprisonment was lawful. 

 
Total deprivation of liberty 

• Doesn’t include just the traditional notion of imprisonment in a jail cell: can include cars etc. 
• Burton v Davies and General Accident Fire and Life Insurance Corp [1953]: driving a car too 

fast to allow a passenger to safely escape. 
• R v Macquarie and Budge (1875): being held on a boat at sea even without the threat of 

violence is imprisonment as there is no possibility to remove oneself from the situation at will. 
• Bird v Jones (1845): A boundary must exist that prevents the party imprisoned from passing, 

must be a limit defined by a will or power exterior to the plaintiff. 
 
Complete submission 

• The coercion that causes the false imprisonment doesn’t always have to be physical – 
psychological intimidation will suffice where the defendant intends to detain the plaintiff, or 
recklessly gives the plaintiff that impression and the plaintiff’s belief that they are being detained 
is reasonable in the circumstances. 

• Symes v Mahon [1922]: Court held that a plaintiff was falsely imprisoned when he accompanied 
a police officer on the train even though he paid his own fare and sat separately. The plaintiff 
was told there was a warrant for his arrest and had submitted to the defendant’s power based 
on a reasonable belief he had no way of escape. 

o Held that where there has been no application of physical force to the person alleging 
imprisonment, there must be evidence of complete submission by him to the control of 
the other party. 

• Watson v Marshall and Cade (1971): Police officer asked the plaintiff to accompany him to 
psychiatric hospital and plaintiff believed he would have been forced to go along if he had 
refused. HC held that a restrained was imposed upon him that amounted to imprisonment. 

• Myer Stores v Soo [1991] 
 
No reasonable means of escape 

• The idea of restraint is dependent upon the reasonable means of escape (Bird v Jones) that 
will not cause danger to the plaintiff. 

• Possibility of escape may be reliant on the personal knowledge of the plaintiff of such a mode. 
• Balmain New Ferry Co Ltd v Robertson (1906): Plaintiff refused to pay a mandatory 

entrance/leaving fee to a wharf after missing his ferry and attempting to leave through a 
turnstile, which was the only exit instead of water. The High Court held that it was a reasonable 
condition to impose the payment of a penny for the exit from the wharf, and the operators of 
the wharf had no obligation to let the plaintiff leave. 

• Burton v Davies [1953]: only method of escaping imprisonment was jumping out of a moving 
car, it was held that there was no reasonable means of escape. 

 
Voluntary cases 

• In general, there is no imprisonment where the plaintiff voluntarily submits to a form of restraint 
• Herd v Weardale Steel (1915): defendant refused to allow plaintiff out of the mine shaft he was 

working in. 



• Balmain New Ferry Co v Robertson (1906) 
• McFadzean v CMFEU (2007): Court considered whether anti-logging protesters were 

imprisoned by intimidating actions of pro-logging workers. Held that they were not falsely 
imprisoned because they had a reasonable means of escape – it was difficult but in the 
circumstances not unreasonable. The plaintiffs had remained in the forest not primarily due to 
the defendants but to continue their own protest actions. 

 
Directness 

• There must be some element of responsibility on behalf of the defendant to ensure the plaintiff 
was not detained in order for them to be held liable for the act 

• Iqbal v Prison Officers Association [2010]: Plaintiff a prisoner under a 15-year sentence, was 
usually allowed to be outside his cell 6 hours a day to work and exercise. After an illegal strike 
by workers he was in his cell for 24 hours, held that he was not falsely imprisoned by the union 
as they were not directly responsible for him being locked in his cell and they had done no 
positive act that caused him to be locked in his cell. 

• Coles Myer Ltd V Webster; Coles Myer Ltd v Thompson [2009]: held that the defendant must 
be ‘active in promoting and causing’ the imprisonment of the plaintiff. 

• Ruddock v Taylor (2003): Court considered whether the plaintiff, Taylor, was falsely imprisoned 
when he was detained after his visa was cancelled by the Immigration Minister (Ruddock).  
Spigelman CJ applied Scott v Shepherd and said the equivalent of the reflex throwing of the 
fireworks by the stallholders was the operation of the Minister’s legislative regime. 

 
Knowledge of imprisonment 

• The plaintiff does not necessarily have to be aware of their imprisonment at the time the tort is 
committed, as long as there are physical facts to support the fact that they were restrained 

• Murray v Ministry of Defence [1988]: Plaintiff claimed she was imprisoned in her own home for 
30 mins – soldiers entered her home at 7am, would not allow her to leave and told her they 
intended to arrest her at 7:30am. Held it was the removal of liberty that should remain actionable 
even without proof of special damage. 

• Meering v Graham White Aviation (1919) 
• Hart v Herron (1984) 
• SA v Lampard-Trevorrow [2010]: First case of this nature regarding a member of the Stolen 

Generation. Trevorrow was removed from hospital when he was 1 by a government worker and 
placed in foster care, with no justification of his removal based on neglect/mistreatment.  The 
plaintiff lived in foster care, developing behavioural issues and mental illnesses and spent most 
of his adolescence in various institutions.  He sued for negligence by the state and false 
imprisonment, with the court holding that although neither awareness of detention or physical 
capacity to exercise freedom denied by detention was necessary to establish the tort, this had 
not occurred here.  In this case, although neither the plaintiff or his parents consented to his 
fostering, the plaintiff’s freedom was the same as any other young child his age, with limitations 
based on his movement not the same as a ‘total restraint’.  Furthermore, the court stated that 
the plaintiff had been provided with ‘care and protection’, rather than having his personal liberty 
totally deprived. 

• Myer Stores v Soo [1991] 
 
Duration of imprisonment 

• The duration of a deprivation of freedom is immaterial 
• A plaintiff only restrained for a small time will still have a claim - period of time imprisonment 

occurs for is irrelevant although a short deprivation may be relevant to determine damages 
(Murray v Ministry of Defence) 

• Nasr v NSW [2007]: Father and son arrested and held for 6 and a half hours. Held that although 
initially lawful detention may become unlawful if for an unreasonably long time, the 
circumstances of the case meant this was not unreasonable. 

• Whitbread v Rail Corporation of NSW [2011]: two drunk brothers were involved in an incident 
on a railway station with transit officers. One officer was convicted with assault, and officers 
made a citizen’s arrest and physically restrained them until police arrived. Held that although 
there had been a battery, the plaintiffs were intoxicated and aggressive and were validly 



arrested and restrained as they didn’t comply with the transit’s lawful directions to leave the 
property. Police arrived within 5-10 mins so the time of restraint was not unduly protracted. 

 
Damages 

• Nominal 
o Do not aim to compensate the plaintiff but rather represent an acknowledgment that 

the plaintiff’s rights have been infringed – generally amount to an award to the plaintiff 
which is equivalent to nothing 

o They are awarded when action is made out and rightness is upheld but nominal 
damages are only awarded because the plaintiff has not suffered harm as a result of 
the tort 

o Most often linked to intentional torts which exist to protect rights and liberties 
• Compensatory 

o Compensate plaintiff for loss suffered, aiming to place the plaintiff in the position he or 
she would have been in had the tort not been committed 

o Caps have been placed upon compensatory damages for non-economic loss for 
personal injury (CLA) 

• Aggravated 
o When the defendants conduct was deliberate, courts may award more than usual to 

compensate the plaintiff for any indignity suffered due to the defendant’s intentional 
conduct 

o S 21 of the CLA states that ‘in an action for the award of personal injury damages 
where the act or omission that caused the injury or death was negligence, a court 
cannot award exemplary or punitive damages or damages in the nature of aggravated 
damages’ 

o However aggravated damages can still be awarded for intentionally inflicted trespass 
torts (Ibbett) 

• Exemplary 
o These damages are awarded when the court considers the defendants behaviour to 

be so undesirable and outrageous that the court regards the award of damages as 
inadequate to punish the defendant. The focus is not to compensate the plaintiff but to 
punish the defendant. 

o ‘Serve to assuage any urge for revenge felt by victims and to discourage any temptation 
to engage in self-help likely to endanger the peace’ (Lamb v Cotogno (1987)) 

o ‘Upholding and vindicating the rule of law as it makes it clear the courts will not tolerate 
such conduct’ (Whitbread v Rail Corporation of NSW) 

o The CLA has abolished awards of exemplary damages for personal injury where the 
act or omission that cased injury/death was negligence (s 21) 

o However exemplary damages may still be awarded for trespass to the person torts as 
they are strict liability offences and no duty of care is necessary (NSW v Ibbett [2010]) 

o In determining exemplary damages, behaviour of both the defendant and plaintiff is 
examined – unlike compensatory damages, provocation may prevent an award or 
reduce the amount awarded 

 


