
JURSDICTION TO CONDUCT JUDICIAL REVIEW 
 
If merits review is not effective, X can apply for judicial review of [the decision-maker’s] decision 
to [what was the decision and the section it was made pursuant to] 
Eg. decision to classify the film M under s 9 of the FCA 
 
Further, s 44(1) of the AAT Act allows a decision of the AAT to be appealed on a point of law to the 
FC. 
 
Judicial review ensures administrative action does not go beyond what is authorised by the law 
(Quin) 
 
The power the Minister/Board is operating under is s ____ of the FCA. 
 
His/its decision must be a justiciable matter in order to be reviewable. 
**There may be more than one decision/conduct  
 
 

ADJR Act 
P can bring the matter to the Federal Court if he establishes the statutory jurisdiction to conduct 
judicial review: s 11 ADJR Act  
 
There are a number of powers the Court holds in respect of these applications: s 16 
 
Ben must satisfy the following requirements in order for the Court to have jurisdiction: s 3(1): 

 
1. Decision/conduct 
• P must prove there was a decision or conduct for the purpose of making a decision: ss 5-6 
• These terms are given a restrictive interpretation 
• Decision means ‘final or operative and determinative’ (Mason CJ Bond) 

o Preliminary fact-finding is not a decision  
o S 3(2): Gives examples of decisions: 

(a) making, suspending, revoking or refusing to make an order, award or determination; 
(b) giving, suspending, revoking or refusing to give a certificate, direction, approval, consent or 

permission; 
(c) issuing, suspending, revoking or refusing to issue a licence, authority or other instrument; 
(d) imposing a condition or restriction; 
(e) making a declaration, demand or requirement; 
(f) retaining, or refusing to deliver up, an article; or 
(g) doing or refusing to do any other act or thing; 
• Conduct refers to ‘procedure or action taken in the course of making a decision’ (Bond) 

o Includes reports given  
o Assembling facts, interviewing 

 
It is likely ‘a decision/conduct’ was made because ________ 

 
2. Administrative Character 
• Although the ADJR Act fails to define ‘administrative character’, it seems the decision is 

‘neither judicial nor legislative in character’ (Ellicott J Burns) 
o So not made by a court 

• Therefore, if you want to challenge subordinate legislation, cannot challenge using ADJR 
Act  

 



The Minister/Board is___________, which is likely administrative in nature (Roche Products) 
 
 

3. Under an Enactment 
• The legislation must be the direct source of authority for the Minister (Tang) 

 
This decision was made pursuant to ____ as the Minister/Board _________, so it is likely this is a 
sufficient link.  
 
 

4. Not Excluded 
• This administrative action is not expressly excluded by the Governor-General or listed in 

Schedule 1 of the ADJR Act 
 
It is likely the Federal Court will have jurisdiction under the ADJR Act to conduct judicial review of 
the matter. 
 

 
 

Common Law Jurisdiction  
In the alternate, the Federal Court has a common law jurisdiction to conduct judicial review: s 39B 
Judiciary Act. [It is entirely from statute] 
 
This mirrors the High Court jurisdiction under s 75(v) Constitution, so P can apply to the HC in the 
alternative 
 

1. Matter 
• P must prove there is a ‘real and immediate’ controversy (Hayne J Re McBain) 

o National security: still justiciable (Hicks) 
 
This decision affects P’s ability to _________ so arguably it can be resolved by applying legal 
standards, so is appropriately justiciable  
 

2. Remedies 
• P must be seeking a writ of Mandamus, prohibition or injunction. On the facts it is likely 

one or more of these remedies will be sought. For example, an injunction to prevent 
_______ 
 

3. Officer of the Commonwealth 
• P must be seeking review against an officer of the Commonwealth. An officer connotes an 

‘office’ of some conceivable tenure (Isaacs J Murray) 
• A Minister for ______ is likely to be considered an officer of the Cth 

 
 
Conclude  
It seems the specific requirements of the Judiciary Act s 39B and accordingly the Constitution s 
75(v) are satisfied and the Federal Court or High Court have jurisdiction to review the matter. 
 
P should make an application to the FC under ADJR Act and s 39B in the alternative before the HC 
as if he goes to the HC first, it may be remitted to FC: s 44(2A) Judiciary Act 
 
 
 



STANDING 
 
P must prove he/it has the right to commence a legal proceeding in a court or Tribunal.  
 
The purpose of standing is to limit the cost and inconvenience associated with any group being 
allowed to bring action for possibly trivial matters (Gibbs CJ, Onus v Alcoa) 

 
Step One: Statute 
No reference to standing  
 
Step Two: CL or ADJR Act test 

• In order to be granted standing, the ADJR Act requires a ‘person aggrieved’: ADJR Act s 
5(1) 

o S 3(4): This is a person who’s interests are adversely affected 
• CL requires a ‘special interest’ (ACF) 

 
It is considered a ‘strange result’ if the statutory test is given ‘narrower criterion’ to the common 
law test (Gummow J Marine and Power). Therefore, they are both interpreted as meaning more 
than a ‘mere intellectual or emotional concern’ (ACF) 
 
It is likely X has a special interest because [his film has not been classified] 
 
Step Three: Analysis 
Individual (concerned onlooker) 

• Whether an individual has a special interest depends on whether they're affected more than 
an ordinary member of public (Argos) 

o ‘Ripples of affectation’  
o Private rights or special damage (Buckley J, Boyce) 

• Unlikely that person would have a special interest beyond an ordinary member  
o Indigenous tribe – had special interest (Onus) 

 
Public Interest Group 
The Court is likely to view P as a public interest group as it is an advocacy group representing the 
general public interest in _______. In order to assess, standing, the CV/multifactorial approach is 
applied (Marine and Power) 

• Peak organisation: Similar to North Coast, P is the peak Australian organisation as it is the 
only such group. This is suggestive of having standing 

o Unlike ACF, which was a general conservation group (failed standing) 
• Members: All of the members are Australian parents which demonstrates a commitment to 

the cause, although this has been found irrelevant to a standing claim (Animals Angels) 
• Central object: Like Animals, P can also argue the decision directly impacted on its central 

object - _______  
o However, the decision is specifically regarding [film classification/consumer 

advice] and arguably this does not sufficiently relate to ________ 
o The Board will argue as the legislation is not directed to the wide social issue of 

_____, but classification of films, P merely has an ‘intellectual, philosophical and 
emotional concern’ (as in Right to Life)  

§ Lockhart J thought this was important in Right to Life 
§ But Argos cast some doubt on whether that was necessary 

o On this basis it is unlikely P will be granted standing 
• Lobby campaigns: P could argue it has an even stronger claim than both Animals’ Angels 

and North Coast because it has led several successful lobbying campaigns that have  


