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CONTRACT B 
TERMINATON  

 Termination – one party or both parties choose  
 to end the contract by agreement or for breach  
 Rescission – remedy which can be sought by an aggrieved party where a vitiating factor exists 
 Frustration – ends the contract automatically when frustrating circumstances exist  
 Repudiation – a party “repudiates” when they are unwilling or unable to perform the contract – 

the aggrieved party may elect to terminate or affirm the contract 
 Discharge – contract is brought to an end (by performance, agreement, frustration, or breach) 

Contract can be terminated when 

 By agreement – the parties have performed their original obligations 
 By agreement under a subsequent contract – party has performed under another contract 
 By breach of conditions, serious breach of an immediate term and repudiation 

TERMINATION BY AGREEMENT 

 Contracts have a fixed term usually for when it expires. E.g. leases 
 It is common for contracts to include an “express termination” clause for how it can be 

terminated 
 When there is no termination clause – there can be an implied right to terminate on reasonable 

notice 

TERMINATION BY EXPRESS AGREEMENT 

A contract to end a contract – must comply with ordinary principles of contract. What will be sufficient 
consideration depends on whether the contract is partly executed or wholly executory: 

 If the contract is executory (ie both parties still have obligations to perform under the contract), 
each party provides consideration in agreeing to release other party from obligations 

 If the contract is fully executed by one party (but not the other), it is necessary to have a deed, or 
ensure there is consideration provided by the party being relieved of performance.  (These 
agreements are often called “accord and satisfaction”) 

Termination inferred from subsequent agreement 

Where parties make a subsequent contract covering similar ground, it can sometimes be inferred that 
they intended to terminate the initial contract (termination v. variation). 

Shevill v Builder Licensing Boards 

Lessee was in financial difficulty and constantly late with rent payments. There was an express 
clause in the contract “if rent is unpaid for 14 days the lessor can terminate the lease.” 
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Abandonment 

After a period of inactivity or other conduct that indicates the parties no longer desire their contract to 
be on foot the courts may treat the parties as having mutually agreed to abandon that contract. 

TERMINATION FOR BREACH 

A breach of contract occurs whenever one of the parties to the agreement did not perform its 
obligation as required under the contract. Identify the breach! Breaches usually give rise to damages in 
form of monetary compensation, for not performing a particular term to put the party in the position 
they would have been under the contract.  

Breaches that give rise to a right to terminate (and also damages) are: 

 Breach of a condition  there is a right to terminate under any breach of the terms for the 
aggrieved party. 

 Serious breach of an intermediate term  may be a right to terminate depending on the 
gravity and consequences of the breach 

 Warranty  no right to terminate since aggrieved party will be entitled only for damages 
 Repudiation  
 Can be more than one from the list above 

Termination is significant 

 Can get out: It means that the aggrieved party can exit the contract and avoid future 
obligations 

 Self help remedy: It is a “self help” remedy.  No need to go to Court.  Simply stop performing.  
In contrast, damages requires legal proceedings. 

 Stakes are high if you get it wrong:  Serious consequences if a party purports to terminate 
when they  don’t have the right – amounts to repudiation – gives the other party the right to 
terminate and sue for damages for loss of the contract.  

BREACH OF A CONDITION 

 Statutory classification 
 Express classification in the contract 
 Intention o the parties 

Statutory classification 

E.g. Goods Act 1958 implied conditions s18 and s19 and Australian consumer law 
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Express classification in the contract 

If the party clearly state that the condition is important and classify it as that. Terminology however is 
not decisive since “condition” can be used loosely. Intention of the party should be considered This is 
also confirmed in Sale of Goods act which confirms the principle of sale of goods.  

Tramway’s essentiality test, consider: 

 

 

 

 

 

 

  

Arcos v Ronaasen 

Facts: contract of sale of wood to make barrels for a Russian buyer but the contract specified a 
specific thickness. The buyer terminated the whole contract since it did not match the description. 
Main reason for termination was they could get the product cheaper elsewhere. 

Issue: did the buyer have the right to terminate 

Held: court said yes the buyer is able to since the term was a condition therefore, buyer has the 
right to terminate. Does not matter how small or large the breach is. Condition is included in statute 
(ACL) that goods should match the description.  

Schuler v Wickman 

Facts: Schuler was a manufacturer and Wickman was their sole distributor. There was a clause 
between the contract that it is a “condition of the contract that Wickman shall send its 
representatives to visit the 6 largest UK motor manufacturers at least once a week”. Wickman did 
not make these visits 

Issue: there was a breach of clause 7b thus gives rise to damages which can be claimed by Schuler if 
he can prove this loss on balance of probabilities. Schuler instead wanted to terminate which was 
the issue whether he has a right to. 

Held: clause 7b stated the word condition but the parties did not intend for it to be one in the true 
legal sense. This was also be unreasonable for WIckman to be required to make these visits (say if he 
is sick or manufacturer does not want a visit).  

Importance of term to 
promissee  would not have 
entered contract unless assured 
of strict performance 

Factors to consider: 
•  General nature of contract, subject matter,  

and particular term 
• Prior court decisions 
• Language used 
• Other terms of contract 
• Likely consequences of breach 
• Damages adequate remedy? 
• Whether breach likely 
• Fairness if any breach gives right to terminate 

 Tramways Advertising Pty Ltd v 
Luna Park  

 Associated Newspapers Ltd v 
Bancks 

 Ankar Pty Ltd v National 
Westminster Finance 
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Tramway v Luna Park 

Facts: Luna Park hired Tramways for advertising, they guaranteed that the “boards will on on the 
track at least 8 hours per day through the season”.  

Issue: whether there was a breach and whether it was a condition 

Held: T said they did not have the boards on for 8 hours every day but rather the average but L 
stated otherwise that the boards must be displayed 8 hours every day (HC agreed with this 
interpretation). CJ Jordan set out the “essentiality test for a condition”.  

Clause was a condition importance was derived from the words “we guarantee”. Payment also did 
not commence until all 53 boards were all displayed. There also a repudiation of the contract by 
Tramways – not only did they not display 8 hours, - the indicates intention not to perform. Remedy 
was 1 shilling as nominal damages since they gave no evidence about losses. 

Associated Newspapers v Bancks 

Facts: there was a 10 year contract for Jimmy Bancks to draw the Ginger Meggs cartoon for Sunday 
Newspaper. In return for his salary. The newspaper agreed to publish it on the first page. On several 
locations this was published on other pages and Bancks terminated the contract.   

Issue: whether the termination was valid 

Held: the contract was a condition and Bancks could terminate. Affirmed the legal test in Tramways 
and applying that – the term was a condition, Bancks would not have entered into the contract 
unless assured strict appliance of the contract on the first page. Importance to Bancks to have their 
work displayed on the first page. There was also a repudiation by the newspaper. 

Ankar v National Westminster Finance (READ/SUMMARISE) 

Facts: there was a lease agreement (loaned money for lease of machinery) from NWF to 
manufacturing company. Ankar gave surety to NWF for lease obligation. Lombard had obligations 
and breached them.  

Issue: whether there was a breach and whether it was a condition 

Held:  

 


