
Week 3 (Lecture 3) 

 

TOPIC 3: The law of contract and genuine consent 

 

Introduction to consent  

 

Relationship of consent to agreement: 

 

Agreement - Foundation of contract law which must be genuine  

 

Agreement can be affected by: 

- Mistake  

- Misrepresentation  

- Duress 

- Undue influence  

- Unconscionable conduct  

 

Mistake: 

 

Three types of mistakes: 

 

Common mistake - Both parties make the same mistake about a fundamental fact  

(When parties have reached an agreement but have made the same mistake about one or more terms)  

 

Occurs: 

- When subject matter doesn’t exist  

- Mistake as to the quality of the subject matter not being sufficient  

- When goods are perished the contract will be void  

 

Mutual mistake - Both parties are mistaken, different mistakes  

- Cross purposes, therefore no corresponding offer and acceptance  

- Only invalidate the contract in certain circumstances (voidable)  

 

Unilateral mistake - One party is mistaken as to identity of other party, terms of the contract or nature 

of the document signed  

- One party is aware/should have been aware that the other party is mistaken in order to vitiate 

(impair) the contract  

 

Remedy of rectification - Contract is rewritten to accord with parties intention 

- Only available where written contract erroneously records the effect of what has been agreed  

 

 



Misrepresentation:  

 

Representation - Statement of fact that induces a party to enter into a contract  

 

Remedy depends on whether misrepresentation (untrue) was:  

 Fraudulent 

 Innocent  

 Negligent  

 

Term - Where person promises the truth of a representation (statement then becomes a term and 

remedy is for breach of contract  

 Innocent party has the right to sue for damages unless it’s a condition or warranty 

 

Mere puff - Adverts that are just sales talk and unreasonable  

 

Fraudulent misrepresentation - 6 elements  

 

1. Statement of fact 

2. Statement of false  

3. Known to be false or without belief in its truth or recklessly careless whether true or false 

4. Intended to be acted upon  

5. In fact acted upon  

6. Resulting  

 

Fraudulent misrepresentation remedies: The injured party may:  

  

1. Refuse to be bound and bring an action for rescission where necessary  

2. Affirm the contract, retaining any benefits they have received and sue for fraud, claiming 

damages or loss they have sustained  

3. Defend any attempts to enforce the contract against  

 

= Contract is voidable not void  

 

Innocent misrepresentation  

 An incorrect statement of fact made without an intention to mislead or deceive, or made 

without realization of its truth (created a wrong impression)  

 

 

 

 

 



Remedies: 

 Not a term, it was neither awarded damages or the contract wasn’t regarded as void or liable to 

be rescinded  

 The injured party has the right to rescind the contract whereupon they can obtain an indemnity 

(security)  against expenses incurred because of the obligations in the contract  

 To resist successfully an action for specific performance of the contract  

 

 Damages for innocent misrepresentation are only attainable if representation becomes a term  

 

Rescission (for fraudulent and innocent misrepresentation) 

 

1. Right is lost if party entitled to rescind affirms contract after becoming aware of the falsity of the 

representation  

2. Right is lost if 3rd parties acting in good faith acquire rights in subject matter of contract before 

right to rescind is exercised  

3. Right does not exist if not possible to restore parties to former position  

4. Innocent misrepresentation: Court will not order rescission of contract completed  

 

Duress (Pressure)  

 

Duress - Actual or threatened violence to or deprivation of liberty of, a person or their immediate family 

or near relatives to pressure or coerce such person into entering into a contract  

- Voidable at option of coerced party  

- Duress need not be sole reason  

 

Economic duress - (Commercial threat) Unlawful pressure to enter contract which is adverse to a party’s 

economic interests  

- Eg. Threat to not pay  

 

Undue influence (presumption and actual)  

 

Undue influence - Stronger party influences a weaker party to obtain the weaker party’s consent  

- Contract is voidable at the option of the weaker party 

- If unreasonable length of time elapses after cessation of influence, right to have transaction set 

aside may be lost  

 

 


