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STEP 1: Identify the parties; [Party] v [Party] 

STEP 2: Identify the harm(s); Harm: [harm 1], [harm 2], etc 

STEP 3: Identify the risk(s); Risk: [risk 1], [risk 2], etc  

 

BREACH OF DUTY 

STEP 1: The following considerations must be made before deciding the question of BREACH 

1A: Identify the method for assessing the BREACH [BREACH] 

 ‘Where civil liability in respect of [negligent act] is not precluded by CLA S 3B and can be said to be a failure to take 

precaution to [act], CLA ss 5B, 5C are engaged to address the question of breach (Adeels Palace)’ 

 Apply CLA ss5B/5C: both provisions ‘clearly directed to questions of breach of duty’ (Adeels Palace v 

Moubarak)  

o Note that s5B is not a self-contained statement of the circumstances in which a liability for 

negligence will arise, rather sub-s1 sets out three preconditions that must co-exist before a liability 

in negligence arises – it operates against the background of the law of negligence (RTA v 

Refrigerated Roadways) 

 Little/no difference in substance between ss5B/5C and CL principles 

o S5B(2) is in substance ‘a reiteration of Mason J’s oft cited remarks in Wyong SC v Shirt  

STEP 2: Identify the standard of care for ‘a reasonable person in the person’s position (s5B(1)(c)) [STANDARD OF 

CARE] 

‘Prima facie, the standard of care to which [defendant’s] conduct is measured against is the objective one of the 

reasonable person in the same circumstances (CLA s5B(1)(c).’ 

 The standard of care against D’s conduct is measured as the objective one of the RP in the circumstances 

with no allowance for D’s individual idiosyncrasies (Vaughan v Menlove) 

2A: Was the defendant required to exercise a standard of care required of a professional? 

 ‘However, as [defendant] was practising the profession of [profession], the standard of care is that of the 

ordinary skilled [profession] (Rogers v Whittaker). S 5O CLA may later be engaged as a defence.’ 

 The standard of reasonable care and skill required is that of the ordinary skilled person exercising and 

professing to have that special skill’ (Rogers v Whittaker)  

 S5P maintains CL position for the duty to warn of material risk for a practitioner:  

o MEDICAL: A risk is material if (Rosenberg v Percival) 

 RP in patient’s position would likely attach significance to it, or; 

 Medical practitioner was, or should have been, aware that the particular patient would likely 

attach significance to it  

o In determining the warning, generally ‘not a question the answer to which depends upon medical 

standards or practices’ (Rogers v Whittaker)  

 DEFENCE: S5O returns to the Bolam Principle; there is no liability if the professional ‘acted in a manner that 

was widely accepted in Aus by peer professional opinion as competent professional practice’ 

o S5O(2) allows court to overrule if opinion considered ‘irrational’ 

o S5O(3) differences in opinion do not prevent reliance on one over the others 

o S5O(4) ‘widely accepted’ does not mean ‘universally accepted’ 

2B: Was D inexperienced relative to the task they were trying to complete? 



Anita Xie (z5014710) 

 
 
 

 ‘It is irrelevant that [defendant] is inexperienced as this does not affect the standard of care (Imbree)’ 

 ‘Regardless of actual technical expertise, as [defendant] proceeded to [act/identified risk] relying on their own 

judgement, the standard of care is that of the ordinary skilled [profession] (Papantonakis v ATC) 

 Learners and inexperienced practitioners: standard is that of the “reasonable driver” (Imbree v McNeilly) 

o Knowledge of a passenger that the driver is inexperienced does not affect the standard of care driver 

must observe to avoid injury to that passenger (Imbree) 

o If the supervisor could have influenced their own safety this is a matter of contributory negligence or 

VAR, but does not affect the relevant standard of care  

 Requirement to have specialist skills:  

o A task need only be done to the standard of the profession in which D is trained (Phillips v William 

Whitely) 

o In a situation where D does relies on his own judgement and skill in a situation where technical 

expertise is required which he does not have, the standards of care and foreseeability is those of the 

‘ordinary skilled person exercising and professing that have that special skill (Papantonakis v 

Australian Telecommunications Commission) 

o Tasks which are typically done without professional experience, such as home repair, usually do not 

impose a more stringent standard (to be of a professional) (Wells v Cooper) 

2C: Do the defendant’s personal circumstances require a lower standard of care? 

 ‘However as [defendant] is a minor, they are to be held to the standard of care of a child of the ‘same age, 

intelligence, and experience’ (McHale)’ 

 ‘Though [defendant] has [disease/disability], this does not alter the standard of care’ 

 Age: Children held at standard of a child of the ‘same age, intelligence, and experience’ (McHale v Watson) 

 childhood is a characteristic of humanity, it is not an idiosyncrasy (Windeyer J) 

o A minor engaging in a dangerous adult activity (e.g. driving a car) must conform to the standard of 

the reasonably prudent adult (McHale v Watson; McTiernan AC) 

 Disease/disability: the standard is the objective standard of the ordinary reasonable person (Carrier v 

Bonham)  individual idiosyncrasies and weaknesses are not accounted for 

o Exception: several cases have held to have a modified standard of care where there has been to 

ability to foresee their condition  e.g. an unforeseeable heart attack (Waugh v James K Allan) or a 

bee sting (Scholz v Standish) 

2D: Tentative conclusion 

‘Therefore the standard of care applying to [defendant] is that of [the reasonable person/some alteration]’ 

 

STEP 3: Identify whether ss5B(1)(a), 5B(1)(b) are satisfied [FACTUAL BREACH] 

3A: Was the risk of harm ‘foreseeable’ (s5B(1)(a)) i.e. ‘a risk of which the person knew or ought to have known?’ 

‘Pursuant to s 5B(1)(a), the risk must be reasonably foreseeable. This is an inquiry in general terms and as such it is 

sufficient that [general risk] is reasonably foreseeable (Doubleday) 

 It is irrelevant that [identified risk] is unlikely as foreseeability is not a measure of likelihood (Chapman).  

 that [person] failed to perform their duty of [duty] falls within the ambit of reasonable foreseeability (Sibley) 

 General character of risk: what is to be considered is ‘foresight in more general terms of risk of injury’ 

(Doubleday v Kelly)  --> it is sufficient that ‘a consequence of the same general character as that which 

followed was reasonably foreseeable’ (Chapman v Hearse) 
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