
Ethics, Justice and the Law 
Ethics and morals 
Many sources of ethical principles – religion, spirituality, philosophy, tradition and custom and 
professional practice rules 
Virtue ethics (Aristotle 384-322BC): 

• Emphasis is on character and morals 

• If person develops virtuous character they will know what to do when confronted by ethical 
dilemmas 

• Ethic of care: responsibility to maintain relationships and communities and to respond 
caringly to others in particular situations. Eg. feminist ethics 

Deontological ethics (Kant 1724-1804): 

• an ethical choice is one that is consistent with objective and universal ethical values 

• Consider the act itself 

• What are the rules? Based on respect for individual autonomy 

• Divine command theory: You do the right thing when you comply with ethical rules based on 
the word of God 

• Practical imperative: you should act in a way that you always treat humanity 
Consequentialist/ utilitarian ethics (Mill 1806-1873): 

• An ethical choice is one that has the best possible consequence 

• The right thing to do is the option that maximises the public good – that results in the most 
amount of pleasure and the least amount of pain for all concerned 

 
Lawyering approaches 
- Traditional, adversarial approach:  

• Ultimate duty to the client  

• Must act in the best interest of your client  

• Amoral approach  

Justifications:  

• The client is morally responsible for the consequences of the lawyer carrying out their 
instructions  

• Essential for the adversarial system of trial that you present your client’s case in a manner 
likely to lead to their success  

• Lawyer’s shouldn’t need to choose clients based on morals  
Criticisms: 

• Undesirable personality traits 

• Contributes to an adversarial system which is based on the person that has the most money 
wins the case rather than that which was right 

Responsible lawyer approach 

• Responsibility to the court and the administration of justice  
• Guided by the practice rules 

• Overriding duty to maintain the justice and the integrity of the legal system 
Social Justice – moral activism 

• Agent for justice – through law reform, public interest lawyering and client 
counselling 

• Responsibility to achieve social and political justice 
Social justice – ethics of care 

• Remain morally responsible for your actions 

• Concerned with personal and relational ethics 
• Lawyer develops a relationship with clients, uses ADR and discusses ethical 

consequences with their client 



 
Types of justice 
(James and Field, the New Lawyer) 

• Distributive theory: the fair and proper distribution within a group of a community of things 
such as wealth, resources and power. 
o Egalitarianism: resources should be distributed equally within the group or 

community, either in terms of equality of opportunity or equality of outcome 
o Desert theory: resources should be distributed according to what each member of the 

group or community deserves, the basis of which is not equality but some other 
criterion as need, talent or effort 

o Utilitarianism: resources should be distributed so as to maximise the total or 
average happiness or welfare across all member of the group or community 

o John Rawls: justice requires an impartial distribution of resources and opportunities 
that maximises the happiness or wellbeing or results in the most possible benefits 
overall (eg. someone owns a car, pays tax which subsidises cost of public transport) 

o Robert Nozick: it is only just for an individual to have some goods if the history of the 
goods from the moment of their creation to that person’s possession is characterised 
by just acquisition and just transfer. If the chain of events leading up to the individual’s 
possession of the goods is not broken by any unjust acquisition then it is just for them 

to possess the goods. 

• Procedural Justice: a person receives a fair hearing or trial 
o Procedural safeguards in the legal system 

o Apply to civil and criminal hearings– eg a person can only be detained if they are 
reasonably suspected to have committed an offence; informed of matter alleged 
against them; cross-examination; jury; unanimous jury decision  

o These safeguards are also set out in the International Covenant on Civil and Political 
Rights ratified by Australia 

- Retributive Justice: proper response by the state to a wrongful act 
o Desert theory: punishment should be decided according to what the offender 

deserves 
o Utilitarianism: retributive justice, compensation and/or punishment is justified if it 

maximises the overall welfare of the community by deterring other offenders, 
rehabilitating existing offenders, or ensuring the law is compiled with 

- Restorative justice: concerned with restoring or healing the victim and reintegrating the 
offender into the community 

 
Work pressure/effects of culture 

• 1994- Carol Foreman, former partner of Clayton Utz- severely overcharged clients. 

• Gave evidence in disciplinary hearings of the significant pressure placed upon her to bill 

clients, to contribute to the firm’s income. 

• Evidence of the long hours worked by her staff and herself, sleeping on the office floor 

• Generally, when it comes to disciplining lawyers, the Tribunals and Courts will not take into 

consideration work pressure 

• Expectation that lawyers should take steps to deal with this 
 

Access to Justice – Economic Issues & Resilience 

Different forms of legal payment 
Time billing 

• Most common form of payment 

• Hourly fee 

• Very expensive – often abuse this process for large corporations 



• Deceiving because they tell you nothing about what level a firm will resource matters and 
how long they are going to take 

• Law firms put pressure on lawyers to bill more hours (“the tyranny of the billable hour” (NY 
Times)) 

 
No win no fee 

• This means that you will not have to pay the lawyer unless your claim is successful. You will 
be asked to sign an agreement where the lawyer agrees to provide legal services free of 
charge if the claim is not successful. You will usually still have to pay any disbursements up-
front. 

• The lawyer will assess your chances of success and takes the risk that you might lose. If your 
claim is successful they may add a "premium" (additional charge) on top of the normal fee 
they would charge. 

• still have to pay costs, administrative fees and firm costs 
 
Contingency fee 

• Common in the US but illegal in Australia (Legal Profession Uniform Law (NSW) s183) 

• The lawyer's fee is based on a percentage of the amount awarded in the case. If you lose the 
case, the lawyer does not get a fee, but you will still have to pay expenses. 

Benefits: 

• provides access to the courts for those who cannot afford to pay the attorney’s fees and 
costs of civil litigation. 

• makes economic difference to the attorney whether the client has a successful outcome to 
the litigation. 

• because lawyers assume the financial risk of litigation, the number of speculative or 
unmeritorious cases may be reduced. 

Disadvantages: 

• Lawyers sometimes "cherry pick" only the strongest claims which are most likely to succeed. 

• Contingency fees may also increase the tendency for corrupt or unethical practices, such as 
in legal proceedings, because payment is only made if a case is won. 

 
Flat fee 

• A lawyer charges a specific, total fee. A flat fee is usually offered only if your case is relatively 
simple or routine such as a will or an uncontested divorce. 

• prompt payment of bills and streamlined billing processes for firms and price certainty for 
clients. 

• Clients feel more collaboration 
• “information asymmetry” (the lawyer knows what is involved in undertaking a legal matter, 

the client does not”) 

 
Alternatives for those who cannot afford legal services  
(Community Law Australia, Unaffordable and out of reach) 
 

Pro-bono 

• Lawyers work for free for people who can’t otherwise get legal help 

• pro bono has never been about what is good for the public but also what is good for 
the lawyers 

• it does little to remedy the issues of access to justice 

• making pro bono mandatory would lead to involuntary servitude – destroys the basis 
for pro bono work and the government would think they no longer need to 

• provide support 


