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Business Structures 
s124 Companies have the legal capacity to do what people do  

+ issue shares 
+ enter into contracts  
+ anything that it is authorised to do by other law 

and it has perpetual succession, limited liability for members, separate legal person 
(Salomon Case) 

s125 Companies may limit its powers: i.e cannot sell the business or invest in tobacco 
products 
However, no matter what the constitution says, the company can still enter into 
contracts. They’ll just breach it. Why? Because, to look after outsiders who went into 
contract with the business and to keep business performance churning.  
 

On liquidation, the priority on company’s assets goes to: 
Liquidator > Secured Creditors (Banks) > Priority Creditors (employees) > Unsecured 
Creditors > Suppliers, tax office) > Shareholders 
 

 
Public Proprietary (s113) 

At least 1 members 
At least 3 directors 

Can raise funds from public  

No more than 50 non-employee members 
At least 1 director 

No fundraising activity requiring disclosure 
 s45A: Large Proprietary Company  

Must meet 2 of the following 
Ø Gross Assets $12.5M or more 
Ø Gross Operating revenue $25M or more 
Ø 50 or more employees 

 

Member/Director’s Power + Contract 
The company is bound by their constitutions and this leads to a contract between relevant 

parties. A breach of these internal rules are only a breach of a contract, not the act. 
 

s136  Members can vote via special resolution (75%) to change the constitution of the 
company 

s140 employees has no contract with the company under the constitution à has no rights 
to sue directors for their decision to sack them (Eley v Positive) 
Contracts can only be exercised by members and only exist between  

Ø companies and members,  
Ø members and members,  
Ø directors/secretaries and members.  

 
s198(RR) Directors manage the business – can issue shares, issue debentures, borrow money, 

etc. Members cannot interfere with director’s decisions. They can however be 
removed.  
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Irregularities 
 

Step 1: Has an 
irregularity 
occurred? 

s1322(1B) Procedural irregularities occur: absence of quorum, a defect, 
irregularity or deficiency of notice or time  

s249H(1) Notice needs to be given at least 21 days before meeting 
s1322(2): even though s1322(1B) applies, the company doesn’t 

necessarily have to hold the meeting again. Meeting is 
invalidated however, if the court believes that the irregularity 
has caused substantial injustice or harm to the minority 

Step 2: Will 
resolution/meeting 
hold anyway? 
Choose between 
Category 1 and 
Category 2 

Category 1 
 
Need 
constitutional 
amendment 
 
Involving 
expropriation 
of shares 
 

Gambotto v WCP Ltd 
 
Resolution will only hold if  

- done for a proper purpose (the purpose of the 
amendment is to prevent significant detriment or harm 
being done to the company because of the minority 
shareholder).  

- amendment is not oppressive (procedural fairness – 
fully disclose all relevant information relating to the 
amendment and substantive fairness – price for the 
shares to be expropriated must be fair) 
 

Gambotto won because the amendment was not undertaken 
for a proper purpose: he wasn’t causing harm to the 
company by being a minority shareholder. 
 

Category 2 
Need 
constitutional 
amendment 
 
Not 
expropriation 
of shares 
 

Resolution will only hold if  
- done for (advancing) company purposes 
- amendment does not oppress minority shareholder 

 

Step 3: Person 
affected by the 
irregularity need to 
be able to prove the 
conditions did not 
hold 

 Had the irregularity not occurred, he/she might have been 
able to change/impact the decision. 
 
Poliwka v Heven Holdings Pty Ltd: the substantial injustice is 
not the ‘outcome of the resolution’ but the procedural 
irregularity itself. It’s how the outcome ‘might’ have changed 
if the irregularity didn’t’ occur. 
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Director’s Duties 
Duty of Care 

Step 1: Check if 
the directors 
have breached 
their duty of 
care 

s180 Objective test where director or officer need to exercise power like a 
‘reasonable’ person would, if they were in that position at that time. 
Mention the company’s current situation in your answer. 
 
Minimum Requirements: (Daniels v AWA Ltd) 

Ø obtain a basic understanding of their company’s business  
Ø keep informed about and monitor the company’s activities 
Ø regularly attend board meetings 
Ø monitor the company’s financial positon 

 
!!! Directors with special/higher skills must act like someone with 
those skills (can’t just say a ‘normal’ accountant wouldn’t have seen 
that) – ASIC v Vines.  
 

Step 2: 
Distinguish 
between 
directors 
(executive and 
non-executive) 

 What exactly should each director have done given their role? 
Market research, analyse financial reports, etc.  
 
Non-executive directors still liable but not as severe (they still need 
to be aware of the company’s financial situations, etc)  
 

Step 3: 
Defences 

A) 
Delegation 
by Board 
 
S198D 
 
S190(1) 
S190(2) 

 
 
 
may delegate functions to committees of the board i.e audit, 
remuneration, work safety 
directors are responsible for the action of their delegates 
directors not responsible under s190(1) if: 

- (a) director believed on reasonable grounds at all times that 
delegate was reliable and competent 

- (b) after making proper inquiry if circumstances indicated 
the need for inquiry that delegate was still reliable 

 
 B) Reliance 

on 
Information 
 
s189 

 
 
 
 
directors can rely on information or advice given or prepared by 
employee, professional adviser, another director/officer or a 
committee of directors in another service line (ASIC v Healey) 
 
Conditions: Reliance must be made  

Ø in good faith 
Ø only after making an independent assessment of the 

information or advice, having regard to the director’s 
knowledge of the corporation  
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 C) Business 
Judgement 
Rule 
 
s180(2) 

 
 
 
 
directors can protect themselves from making bad business decisions 
if they 

a) make the judgement in good faith for a proper purpose; and 
b) do not have a material personal interest in the subject matter; 

and 
c) informed themselves enough regarding the subject matter; 

and 
d) rationally believe that the judgement is in the best interests of 

the corporation. 
Note: Only a defence for duty of care. 
 

Step 4: 
Consequences 

 Civil Penalty Provision + Criminal Offence under s184 (Intentional 
and reckless). 

  
 

Penalties, Offences and Remedies 
Civil Penalty Provisions 

s1317G 
 

Pecuniary Penalty 
 

s206 
 

Disqualification 
 

s1317H Compensation order 

Remedies 
Step 1: Choose between the type of remedies 

Oppression Injunction Member’s Derivative Action 
Step 2: Who can apply? 
s234: 
(a) current member 
(b) person removed from register 
due to selective reduction 
(c) person who ceased to be a 
member of the company due to the 
reason of application 
(d) person whose shares have been 
transmitted by will or by law 
(e) person who ASIC believes to be 
appropriate in regards to what 
ASIC is investigating regarding the 
company’s affairs 
 
Step 3: Can the court make an 
order? 
s232: Court can make order if 
company’s 
conduct/resolution/omission/act is 
either: 

Step 2: Who can apply? 
- ASIC 
- A person whose interests 
have been or would be affected 
by the conduct which 
contravenes the Corp. Act.  
 
 
 
 
Step 3: Can the court make 
an injunction order? 
s1324(1): Court can make an 
order if person has engaged or 
proposing to engage in conduct 
that constituted, constitutes or 
would constitute: 

a) A contravention of the 
act; or 

b) Attempting to 
contravene the act; or 

Step 2: Who can apply? 
s236(1a): A person can apply 
if they are: 

i) A member, a former 
member or a person 
entitled to be registered 
as a member of the 
company 

      ii)    an officer or former 
officer of the company   
 
Step 3: Can the court make 
an order? 
Yes. In this case, using the 
company’s name instead of 
under the member’s name.  
 
Step 4: What orders can the 
court make?  
The court can order the 
director to pay compensation 
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- Contrary to the interests of 
the members as a whole; or 

- Oppressive to, unfairly 
prejudicial to a member/s 

 
Use the ‘objective test’ as per 
Wayde v NSW Rugbyleague: Was 
director’s decision one that no 
board of directors acting reasonably 
would have made? 
 
Step 4a: What orders can the 
court make? Choose one 
s233(1): (a) – (j) 
 
s233(2): Court can order that the 
company be wound up if the 
company is in a situation defined 
under s461 (deadlock, fraud, failure 
of substratum, breakdown in mutual 
trust) 
 
 

c) Aiding, abetting, 
counselling or 
procuring a person to 
contravene this act; or 

d) Inducing whether by 
threats or promises a 
person to contravene 
the Act; or 

e) Being in any way, 
directly or indirectly, 
knowingly concerned 
in, or party to, the 
contravention by a 
person of this Act; or 

f) Conspiring with others 
to contravene this act 

 
Step 4b: What orders can the 
court make?  
s1324(2-10): Court may grant 
an injunction requiring actions 
to be done  
 

to the company (not the 
members themselves) 
 

Step 5: Forgiveness 
Directors can be forgiven for breach of duty via: 

s1317S: statute 
s1318: general law 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


