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PERFORMANCE AND BREACH 

TERMINATION BY AGREEMENT [UNDER THE ORIGINAL CONTRACT] 

   

Shevill v Builders Licensing Board (1982) 149 CLR 620 

Facts - Lease agreement 

- Shevills guarantors of due performance by the lessee of the terms of a lease by the BLB, of land for a fixed term of 3 

years at reserved rate. 

- Clause9(1) provided that if the rent should remain unpaid for a fortnight or there was a any breach or default in any 

of provisions of the lease - lessor had right to re-enter the premises 

- Tenant repeatedly late with rent due to financial difficulties 

- Lessor terminated relying on express termination clause; but also wanted to argue their common law right to 

terminate to receive extra damages for compensatory damages  

- [William and Joan Shevill guaranteed obligations of tenant (Shevill Truck Sales & Service Pty Ltd)] 

Ratio 

  

  

Held:   

- The test of Associated Newspapers Ltd v Bancks is whether the term "is of such importance to the promisee that 

he would not have entered into the K unless he had been assured of a strict or a substantial performance of the 

promise"  
 

- Repudiation: No evidence that lessee evinced unwillingness or inability to perform contract (lessee tried to meet 

its obligations).  Constant late payments of rent, without more, not enough to show repudiation.  
- Didn't meet the test 

  

TERMINATION FOR BREACH [COMMON LAW TERMINATION] 

 

Arcos v Ronaasen [1933] AC 470 

Facts UK 

– Contract for the sale of wood to be used to make barrels. 
– Contract specified the length of pieces of wood to be half an inch thick. 
– Some of the wood was of a fractionally different length (which made no difference to the use of the wood).  
– The buyer terminated the contract. Why?  Price of wood had plummeted in the market, Buyer did not want to 

continue with purchase of wood.  

Issue Could buyer terminate for breach?  

Ratio 

  

  

Held:   

- The buyers had the right to terminate the contract.  

- Correspondence with description was a condition under Sale of Goods legislation – here the goods didn’t match their 

description (even though they were merchantable and the commercial equivalent).  

- Where a term is classified as a condition, there is the right to terminate for every breach (regardless of the gravity of 

the breach). 

1. The breach was relatively minor but because it was a condition, even the most trivial breach gave rise to a 

right to terminate. 
2. Example of classification by statute  
3. NB: Commercial / economic motivation for terminating here 

  

Schuler AG v Wickman Machine Tool Sales Ltd [1974] AC 235                                     *TERM NOT A CONDITION  

Facts - Long term distribution / agency agreement of four years.  
- The parties called a term a ‘condition’ but this wasn’t conclusive  
- Clause 7(b): It shall be [a] condition of this agreement that (i) [Wickman] shall send its representatives to visit [the six 

largest United Kingdom motor manufacturers] at least once in every week for the purpose of soliciting orders for 

panel presses. 
- This clause required Wickman to make 1400 visits over the contract term.  Wickman didn’t make all these visits. 

Issue Could Schuler terminate the contract if Wickman failed to make one single visit out of the 1400? 

- If the term was a condition in the technical legal sense (an essential term going to the root of the contract which the 

parties intended that any breach would give a right to terminate) = YES 
- If the term was a condition only in the popular, layman’s sense (and not in the technical legal sense) = NO 

Ratio Held – not a condition – no right to terminate 



  

  
- Here it was not clear.  “Condition” may have different meanings. “Condition” may mean just the terms or provisions 

of the contract.  
- Just because it is called a condition isn’t conclusive – If unclear the court will decide what was the intention of the 

parties having regard to the terms and subject matter of the contract.     
- Relevant consideration: where a particular construction leads to a very unreasonable result (where the nature of the 

term is such that breach is likely), it is unlikely that strict compliance is required. 
 

Tramways Advertising Pty Ltd v Luna Park (NSW) Ltd (1938) 61 CLR 286                         *TERM A CONDITION 

Facts NSW SC < HCA  

- Luna Park contract Tramways Advertising a long term (4 yr) contract  

- Clause stated: “We guarantee that these boards will be on the tracks at least 8 hours per day throughout the season” 

- In third season - LP terminated k on claims that the clause was breached; Tramways continued to advertise, rejected LP 

right to terminate - they sued for breach of contract with outstanding payment. 

Tramways - the boards were advertised for an average of 8 hours  

LP - breach of k based on this.  

Issue 1. Interpretation – whether breach (Contract A) 

2. Whether a condition (Contract B) 

Ratio 

  

  

- “The question whether a term in a contract is a condition or a warranty, that is, an essential or a non-essential promise, 

depends upon the intention of the parties as appearing in or from the contract. The test of essentiality is whether it 

appears from the general nature of the contract, or from some particular term or terms, that the promise is of 

such importance to the promisee that he would not have entered into the contract unless he had been assured of 

a strict [or a substantial] performance of the promise, [as the case may be], and this ought to have been apparent 

to the promisor…  If the innocent party would not have entered into the contract unless assured of a strict and literal 

performance of the promise, he may in general treat himself as discharged upon any breach of the promise, however, 

slight.”  
Tramways Advertising Test by Jordan CJ (NSW SC): Approved by HCA in Associated Newspapers 

  

Held:  HCA held it was a condition: 

- Clause was a condition (LP could terminate): it was a term of the contract which went so directly to the substance of the 

contract or was so ‘essential to its very nature that its non-performance may fairly be considered by the other party as 

a substantial failure to perform the contract at all’. 
- Relevant factors: 

- Importance/essentiality derived from the language “we guarantee”.  
- Payment not to commence until 53 boards were all displayed - scope and continuity of advertising; intention for 

a bombardment of advertising  
- Preliminary correspondence demonstrated importance of continuity of display - evident.  

  

- [There was also a repudiation of the contract by Tramways - not only did they not have the trams on the tracks for 8 

hours every day but they insisted that they would continue to not do so – they clearly indicated an intention not to 

perform 
- Because of the wrong interpretation of obligations to display the boards for an average daily or weekly; 

nevertheless it was repudiated.] 

  

 


