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A, DC v Prince Alfred College Incorporated [2015] SASCFC 161
- Appeal against a dismissal of a claim for damages for personal injury. The appellant was enrolled as a boarder in the boarding 

house of the respondent school in 1962, when aged 12 years. The appellant was sexually assaulted on at least 20 occasions over 
eight months in 1962 by a boarding house master, Bain, who was later convicted for indecent assault in relation to his abuse of the 
appellant and other former boarders.  

- prior to employed at boarding house (respondent), Bain had been convicted for gross indecency — appellant argued respondent 
negligent in failing to make proper and adequate enquiries about Bain’s suitability before employing him as a teacher or appointing 
him to a position in the boarding house — little evidence as to what enquiries they made 

- trial judge found respondent neither vicariously liable for B’s abuse nor directly negligent  
- A, DC appealed 
- Issues — 

- whether respondent negligent toward appellant by failing to make proper and adequate enquiries about B’s suitability before 
employing him as teacher or appointing him as board house master 

- whether respondent negligent towards appellant by failing to properly advise B 
- whether respondent negligent towards appellant by failing to provide adequate assistance to or support for the appellant 

following abuse 
- whether respondent vicariously liable for B’s conduct 

- Held — 
- respondent is vicariously liable for damage suffered by appellant as consequence of B’s abuse 
- Vicarious liability —  

- B’s employment duties as housemaster included responsibility for the residential care of boarders, allowing discretion 
as to the best way to settle boarders at night — sexual touching which occurred whilst B sat on appellant’s bed took 
place in the ostensible discharge of his responsibility for the care of boarders at night.  

- There was a close connection between B’s employment duties and offending that occurred  
- B had ostensible authority to supervise and discipline the junior boarders — included supervising showering, bedtime 

preparations and telling stories — B was able to develop close relationship the boarding house positively fostered — 
respondent’s enterprise model of trust rather than supervision materially increased the risk of sexual assault that 
eventuated; B’s actions were under cover of his ostensible authority and made within a disciplinary power structure 
that was an inseparable part of the functioning of the business  

- Negligence — 
- minority judgement: respondent breached DOC of appellant by failing to undertake proper and adequate enquiries 

before appointing B + breached DOC by failing to properly supervise B while on duty + breached DOC by failing to 
provide adequate assistance to and support following abuse 

Adamson v Motor Vehicle Trust (1957) 58 WALR 56
- P run over by car when crossing road at signalled intersection 
- car driven by Mr Burt; mentally ill — knew he was entering intersection against signal, and that he had run down P, but the reason 

for his actions was his delusional fear that his workmates were pursuing him in order to murder him 
- Held — D was responsible in negligence when he hit the P, as he was aware he was driving the car: His plea of insanity was not a 

defence because he was not in a state of automatism. 
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Adeels Palace Pty Ltd v Moubarak; Adeels Palace Pty Ltd v Bou Najem [2009] HCA 48
- Ds as occupiers of Adeels Palace, a reception and restaurant business, owed a DOC to two men who, while in its premises, were 

shot by a gunman on 31 December 2002. Gunman one of patrols, initially came into restaurant unarmed, but following violent 
altercation on dance floor, returned with loaded gun, used it to shoot plaintiffs 

- Issue — whether D’s failed in taking reasonable precautions against the risk posed by the gunman 
- Held — 
- re: establishing DOC 

- “there was a risk, of which AP knew or ought to have known, that there would be violent, quarrelsome or disorderly conduct 
in the restaurant” 

- the risk of harm “was not insignificant”  
- asked “whether a reasonable person in the position of AP would have taken the precautions that the plaintiffs alleged should 

have been taken”, namely providing “licensed security personnel who would act as crowd controllers or bouncers” 
- acknowledged “there is always a risk that there will be some altercation between patrols at almost any kind of event” and risk 

is higher if consuming alcohol, but “unless the risk to be foreseen was a risk of a kind that called for, as a matter of 
reasonable precaution, the presence of physical authority of bouncers or crown controllers to deal with it safely, 
failure to provide society of that kind would not be a breach of the relevant DOC.” — i.e. only where risk involves need for 
extra security is there a DOC to provide such security  

- “AP owed the plaintiff a duty to take reasonable care to prevent injury to patrols from the violent, quarrelsome or disorderly 
conduct of other persons… The duty is not absolute; it is a duty to take reasonable care… in the conduct of activities on 
licensed premises, particularly with regard to allowing persons to enter or remain on those premises. 

- re: causation 
- in such a case the court is commanded to consider whether or not and why responsibility for the harm should be imposed on 

the negligent party ‘in accordance with established principles 
- “the but for test is now to be a necessary test of causation in all but the undefined group of exceptional cases” 
- in this case: ’but for’ test of factual causation not established 
- no evidence that presence of security staff would have deterred or prevented the re-entry of a man armed with a gun that he 

was ready and wiling to use on persons unconnected with the previous altercation; gunman bent on revenge, not acting 
rationally 

- mere possibility that security guards could have prevented the shootings insufficient; must be a probability
- this case is not an exceptional case where ‘but for’ causation does not need to be established (see s 51(2)) 
- “it would be contrary to establish principles to hold AP responsible in negligence if not providing security was not a 

necessary condition of the occurrence of the harm but providing security might have deterred or prevented its occurrence, 
or might have resulted in harm being suffered by someone other than, or in addition to, the plaintiffs” 

- “event which caused plaintiff’s injuries was deliberate criminal wrongdoing, and occurred despite society devoting its 
resources to deterring and preventing it through the work of police forces and the punishment of those offenders who are 
caught. That being so, it should not be accepted that negligence which was not a necessary condition of the injury 
that resulted from the TP’s criminal wrongdoing was a cause of that injury. Accordingly, the submission that the 
plaintiff’s injuries were caused by the failure of AP to take steps that might have made the occurrence less likely should be 
rejected” 

Agar v Hyde; Agar v Worsley (2000) 201 CLR 552
- 2 rugby players who were injured in the course of rugby union matches sued International Rugby Football Board (IRFB) for 

negligence 
- P’s alleged that IRFB as the effective ‘law-giver for the sport of rugby’ had failed to amend the Laws of the game of rugby in order to 

make the game safer 
- Held — 

- since members of IRFB did nothing to create or increase the risk of harm to either P, they did not owe them a DOC 
- the value described as personal autonomy leaves it to the individual to decide whether to engage in conduct that may 

cause that individual harm 
- “the complaint is that they [IRFB] failed to alter the status quo, failed to alter the rules under which the [plaintiffs] voluntarily 

played the game. In our view, they no more owed a DOC to each rugby player to alter the laws of rugby than 
parliamentarians owe a DOC to factory workers to amend factories legislation” 

- “from the earliest of times, common law has drawn a distinction between a positive act causing damage and a failure to act 
which results in damage. The common law does not ordinarily impose a duty on a person to take action where no positive 
conduct of that person has created a risk of injury to another person.” 

- adults voluntarily participating in a sport may be assumed to have an appreciation of the risks involved in that sport
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