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Relevance 
 
Section 56  

1) Except as otherwise provided by this Act, evidence that is relevant in a proceeding is 
admissible in the proceeding 

2) Evidence that is not relevant in the proceeding is not admissible 
 
The threshold question is always: IS THE EVIDENCE RELEVANT? 

- If not, it is INADMISSIBLE 
- If it is relevant, then it is admissible UNLESS excluded by other rules 

 
Section 55 
To be relevant in a proceeding, the evidence must be: 

- Capable of rationally affecting (directly or indirectly) the assessment of the 
probability of a fact in issue in the proceeding 

 
Section 55 operates through, and must be read together with s 56 

- Section 55 requires the court to ask: Could the evidence, if accepted, affect the 
probability, even indirectly, of the existence of a fact in issue in the proceedings? 

- There need only be a ‘minimal logical connection’ between the evidence and a fact 
in issue. 

- Evidence that is relevant only to credibility is indirectly relevant to a fact in issue 
because it affects the weight of evidence. 

 
Facts in issue 

- The things that the plaintiff (civil) or prosecution (criminal) must prove to be 
successful in the proceeding 

Are determined by: 
- Substantive rules of law 
- Pleadings (civil) or charge & plea (criminal) 
- The manner in which the case is conducted 

 
Example:  

- Defendant is charged with causing grievous bodily harm under s 54 of the Crimes Act 
1900 (NSW) 

- Whosoever by any unlawful or negligent act, or omission, causes grievous bodily 
harm to any person, shall be liable to imprisonment for two years. 

- Assume defendant pleads not guilty 
 
Facts in issues are likely to include: 

- Was harm caused to a person? 
- Does the harm suffered satisfy the definition of grievous bodily harm? 
- Did an act/omission of the defendant cause this harm?  
- Was the act/omission unlawful or negligent? 

 
Admissibility 

- To be admissible, evidence must be directly or indirectly relevant to a fact in issue 



- The evidence must render the existence the fact more or less probable 
- Probative value of evidence means the extent to which the evidence could rationally 

affect the assessment of the probability of the existence of a fact in issue 
- A piece of evidence must be capable of rationally affecting, directly or indirectly, the 

assessment of the probability of the existence of a fact in issue and not otherwise be 
excluded 

 
Smith v The Queen 

- Defendant Smith charged with robbing a bank 
- Fact in issue: was Smith the person depicted in photographs taken by the bank’s 

security cameras at the time of the robbery?  
- Two police officers gave evidence that they had previously dealt with Smith and 

recognized the person in the photographs as Smith 
- Apart from the photos there was little other evidence led against the accused in 

relation to this fact in issue 
- Appeal to High Court succeeded (new trial ordered) 
- Issue: was the evidence of the police officers relevant? Answer: No (majority) 
- The police officers were in no better position than the jurors to make a comparison 

between the defendant and the person in the photos. As the jury could decide this 
based on material already available to them, the police officers’ assertions that they 
recognized Smith was not evidence that could rationally affect the assessment by the 
jury of the existence of the fact in issue. 

Note: 
- Exclusionary rules may apply to render evidence inadmissible although that evidence 

is logically probative 
-  In addition, evidence otherwise admissible may be excluded by the court under 

other discretionary rules, for example where evidence is 
▪ Contrary to fairness 
▪ Information gained by processes that cause doubt as to reliability 
▪ Affected by public policy considerations 

 
Section 135: General discretion to exclude evidence 

- The court may refuse to admit evidence if its probative value is substantially 
outweighed by the danger that the evidence might: 

a) Be unfairly prejudicial to a party; or  
b) Be misleading or confusing; or 
c) Cause or result in undue waste of time. 

 
 
 
 
 
 
 



 
 
 

Proof 

Prima Facie Case 
- At first appearance 
- Requires consideration of both the burden and standard of proof 
- The first party must discharge the burden of proof to the required standard of proof.  
- If the other party submits that there is “no case” to answer, and the court accepts 

this, then the issue (& in some circumstances, the whole case) will be withdrawn 
from the tribunal of fact. 

 
What is needed to establish a prima facie case? 

- No case submission 
- On the balance of probabilities/ beyond a reasonable doubt, has the party 

established their case? 
 

May v O’Sullivan 
- When, at the close of the case for the prosecution, a submission is made that there is 

"no case to answer", the question to be decided is not whether on the evidence as it 
stands the defendant ought to be convicted, but whether on the evidence as it 
stands he could lawfully be convicted. This is really a question of law. Unless there is 
some special statutory provision on the subject, a ruling that there is a "case to 
answer" has no effect whatever on the onus of proof, which rests on the prosecution 
from beginning to end. 

- After the prosecution has adduced evidence sufficient to support proof of the issue, 
the defendant may or may not call evidence.  

- Whether he does or not, the question to be decided in the end by the tribunal is 
whether, on the whole of the evidence before it, it is satisfied beyond reasonable 
doubt that the defendant is guilty. This is a question of fact. 

- The test in May v O’Sullivan is “on the evidence, could the defendant be lawfully 
convicted?  

 
A criminal defendant’s no case submission must succeed if: 

- The prosecution leads no evidence of an essential element of the offence 
- The prosecution’s evidence on an essential element could not satisfy the tribunal of 

fact beyond a reasonable doubt 
Note: 

- A “no case” submission should be made in the absence of the jury 
- The trial judge retains the right to direct that s/he does not wish to hear the 

defendant and to dismiss the case: Benney v Dowling  
- A Prasad direction (R v Prasad (1979)) may be sought at any time during the 

defendant’s case 



- Judge may dismiss a charge at any time after the close of the prosecution’s case if 
the evidence is so lacking in weight and reliability that no reasonable tribunal could 
convict 

 
On appeal 

- Can an appeal court which finds that the trial judge erroneously rejected a 'no case' 
submission by the appellant have regard to evidence subsequently brought by the 
appellant in the trial court? 

- R v Wood [1974] VR 117 suggests that if the defense has still elected to lead the 
evidence (in this case, an unsworn statement of the accused –no longer available), 
and the conviction was, on the whole of the evidence, supportable, then it cannot be 
said that any substantial miscarriage of justice has occurred. 

The Burden of Proof 
- The duty on a party to introduce evidence so that the party's case (or a particular 

defense) may be left to the jury (the evidential burden) or to persuade the jury that a 
party has established a case or a particular defense (the legal burden). 

 
Legal Burden 

- Duty of a party to persuade a trier of fact of the truth of certain propositions, which 
depend on rules of law and pleading 

- Lies on the party asserting the matter 
- In this sense it decides who will ultimately lose on an issue if the jury is unsatisfied as 

to the facts  
- Typically, the party asserting the matter will be the plaintiff or prosecution.  
- However, it may be the defendant, e.g. Where arguing contributory negligence. 
- This burden is on the party throughout the trial, and does not shift.  
- The legal burden is only decisive when the evidence is evenly balanced. 

 
Evidential Burden 

- One party's duty to produce sufficient evidence for a judge to call on the other party 
to answer 

- Generally borne by the same party as the legal burden (there are exceptions in the 
case of certain defenses).  

- Decides which party must introduce sufficient evidence so that the case goes to the 
jury. 

- Arises at the end of the case of the party who carries it.  
- This burden does not shift. 

 
The courts commonly use the term evidential burden in 2 distinct ways: 

1) Referring to the burden of establishing a prima facie case on an issue in order to 
avoid a trial judge withdrawing the issue from the jury 

2) Referring to the burden of adducing further evidence lying on the party at risk of 
losing if the jury had to decide at that point in the trial - here, the evidential burden 
can shift back and forth 

- As a result, Waight & Williams divide the burden of proof into the legal burden, the 
evidential burden and the tactical burden 



- Purkess v Crittenden (1965) demonstrates how the term ‘evidential burden’ may be 
used in the second sense (i.e. tactical burden). 

 
Tactical Burden 

- The burden of adducing further evidence lying on the party if the jury had to decide 
at that point in the trial 

- Lies on the party at risk of losing on an issue if the jury had to decide that issue on 
the state of play at that time of the trial 

- Shifts back and forth during the trial, but is really only a process of reasoning 
whereby the judge assesses the probabilities by classifying the evidence into facts 
supporting each party. 

The general rule 
- The party bearing the legal burden also bears the evidential burden 
- Virtually always holds true in civil cases but the matter may be more complicated in 

criminal matters. 
- The crown must prove each and every element of the offence charged beyond 

reasonable doubt: Chamberlain v the Queen, Shepherd v The Queen; R v Falconer 
 
“Special rule” for some defenses 

- The party bearing the legal burden in these cases also bears the evidential burden 
BUT there is an exception/special rule in relation to certain “defenses” (matters 
which exempt or exonerate a defendant from criminal liability) 

- Once the defense has been raised by evidence in the proceeding, the prosecution 
must satisfy the Court that the defense does not apply 

The Standard of Proof 
- The degree/level to which the party carrying the burden of proof must convince the 

court that the party's case (or defense) has been made out 
- Civil: balance of probabilities 
- Criminal: beyond a reasonable doubt 

 
At the trial:  

(1) Has the party bearing the evidential burden discharged it by providing sufficient 
evidence to satisfy the court to the required standard (i.e. a prima facie case) 

(2) Trial judge’s summing up: proper direction to the jury/court itself that the party 
bearing the legal burden has discharged it to the required standard 

 
On appeal, an appellant may argue that: 

(1) The issue should have been taken away from the jury at the end of the respondent’s 
case 

(2) The trial judge misdirected the jury as to the standard of proof 
(3) On the whole of the evidence, no reasonable jury could have been satisfied to the 

required standard 
 

Section 140 
(1) In a civil proceeding, the court must find the case of a party proved if it is satisfied 

that the case has been proved on the balance of probabilities. 



(2) Without limiting the matters that the court may take into account in deciding 
whether it is so satisfied, it is to take into account: 

(a) The nature of the cause of action or defense; and 
(b) The nature of the subject- matter of the proceeding; and 
(c) The gravity of the matters alleged. 
 

Section 141 
(1) In a criminal proceeding, the court is not to find the case of the prosecution proved 

unless it is satisfied that it has been proved beyond a reasonable doubt. 
(2) In a criminal proceeding, the court is to find the case of a defendant proved if it is 

satisfied that the case has been proved on the balance of probabilities. 
 
 

Section 142 
(1) Except as otherwise provided by this Act, in any proceeding the court is to find that 

the facts necessary for deciding: 
(a) A question whether the evidence should be admitted or not admitted, whether in 

the exercise of a discretion or not; or 
(b) Any other question arising under this Act have been proved if it is satisfied that they 

have been proved on the balance of probabilities. 
(2) In determining whether it is so satisfied, the matters that the court must take into 

account include: 
(a) The importance of the evidence in the proceeding; and 
(b) The gravity of the matters alleged in relation to the question 

 
Shepherd v The Queen 

- Shepherd (defendant) argued that the judge had failed to properly direct the jury 
because he did not tell them that where the prosecution’s case rested on 
circumstantial evidence, they may only infer the applicant’s guilt where each fact 
upon which the inference was based was proved beyond a reasonable doubt. 

- This argument was unsuccessful: “Circumstantial evidence is evidence of a basic fact 
or facts from which the jury is asked to infer a further fact or facts”  

- The inference drawn may be that of the guilt of the accused  
o Indispensable (essential) links in the chain of reasoning (serious facts) v 

strands in a cable (propositions from which the jury is asked to infer the 
existence of the element) 

o Not all the propositions are indiscernible to reaching an inference, but if it is 
indispensable it must be proven itself BRD 

Judicial Notice 
- Cover facts that are matters of common knowledge such that they are not 

reasonably open to dispute 
 

Le v McElwee 
Issues of judicial notice may arise: 

- During a trial – party may ask judge to dispense with formal proof and direct that 
judicial notice be taken of a fact 



- After close of a party’s case – party may seek to rely on a fact not formally proved by 
seeking judicial notice to be taken of it 

- Tribunal of fact may rely on facts not formally proven in reaching its decision; if 
challenged on appeal, the argument can be made that the doctrine of judicial notice 
authorises such use of the facts 

- An appellate court can be asked to make up a formal defect in evidence by relying on 
the doctrine of judicial notice 

 
Matters of Law: s 143 

- Section 143 permits a court to take judicial notice of matters of law described in the 
provision.  

- This means no formal proof is needed of statutory provisions, and the process by 
which a statute comes into operation.  

- The section also permits judicial notice of certain types of subordinate legislation 
and executive government proclamations and orders.  

- A judge may inform himself or herself about those matters in any way that the judge 
thinks fit. (2)  

- Subject to subs (4), a court can accept certain facts – described as ‘knowledge’ – that 
are not reasonably disputable, without the need for formal proof as long as the facts 
relate to matters of general knowledge or local knowledge, or are capable of 
verification from authoritative documentary sources.  
 

Matters of common knowledge: s 144 
- Proof is not required about knowledge that is not reasonably open to question and is 
- Common knowledge in the locality where the proceeding is being held or generally 

or is capable of being verified by reference to a document the authority of which 
cannot reasonably be questioned 

- Judge can acquire this knowledge in any way they see fit 
- Court (including any jury) is to take this kind of knowledge into account 
- According to the ALRC, such an obligation on the jury means that a judge in an 

appropriate case must inform the jury that they are obliged to acknowledge certain 
facts, if they think them material.  

- Such instructions would also include acknowledgement to the jury that they are 
entitled to and should use their experience and judgment.  

- Parties have opportunity to make submissions and refer to information relating to 
matters of common knowledge as is necessary to ensure that the party is not 
unfairly prejudiced 

- Section 144 is an exception to the general rule that parties to proceedings must 
prove all facts relevant to their case.  

- Particular facts are not part of common knowledge, and certainly the judges own 
personal knowledge is not.  

- Critical to applying s 144 is obtaining an accurate determination of when facts are 
sufficiently indisputable to be classified as ‘knowledge.’  

- A narrow approach would be too restrictive in situations where a court is being 
called upon to make decisions that may have far reaching effects on the community.  



- Subsection (4) removes the disadvantage of the court acting on such material 
without giving parties an opportunity to address and refer to relevant information 
on the issues as well.  

Facilitation of proof  
- Part 4.3 contains a series of mechanisms designed to facilitate proof, which mostly 

take the form of rebuttable presumptions. 
 

Section 146 Evidence produced by processes, machines and other devices:  
- Where it is reasonably open to find that a device or process is of a kind that, properly 

used, does what is claimed for it, s 146 creates the rebuttable presumption that the 
particular device did what the party claims it did, in producing the document or 
thing, on the occasion in question. 

- The ‘presumption of working accuracy’ operates both when admission of the 
evidence is sought and at the conclusion of the proceedings.  

- The effect of the presumption is that the party tendering the evidence need not call 
evidence of the working of the device or process to prove the inference it is seeking 
to draw.  

- The presumption is rebutted where a party adduces evidence sufficient to raise 
doubt about it.  

- Once rebutted, there is no residual benefit from the presumption and the party must 
prove the accuracy, reliability or competency of the process or device in the usual 
manner.  

 
Section 147 Documents produced by processes, machines and other devices in the course 
of business:  

- A party tendering a copy or facsimile of a business document submits that the copy 
accurately reproduces the original  

- The presumption created by the section mean that the party tendering the evidence 
would not need to call evidence to prove the accuracy of the device creating the 
documentary evidence, unless an opponent adduces evidence sufficient to raise a 
doubt about the presumption.  

- The presumption operated when evidence is tendered and also when it is evaluated 
at the conclusion of the proceedings.  

- O’Meara v Dominican Fathers – one ground of appeal had asserted that the Master 
had erred in admitting evidence, over objection, a report of blood sample taken from 
the appellant at Canberra Hospital recording a certain blood alcohol concentration 
as well as evidence from a consultant pharmacologist that related to it.  

- The evidence of the pharmacologist, together with the fact that the device was 
utilized in the ordinary course of the hospitals business, would provide a foundation 
for the inference that it would ordinarily produce a reliable outcome of the kind 
shown.  

 
Attestation of documents 

- Section 148 sets up a presumption that a document was properly attested by a 
qualified person if an Australian law permits such attestation & the documents 
purports to have been so attested. 



- Section 149: it is generally not necessary for a person who attested to such a 
document to give evidence 

 
Government Records 

- Sections 150-151: Set up assumptions that Government seals & signatures have 
been properly affixed or imprinted unless the contrary is proven 

 
Documents over 20 years old: s 152 

- This section covers documents that are or are purported to be more than 20 years 
old and have been produced from ’proper custody’ (not defined). 

- Essentially, unless the contrary is proven, the document is taken to be the document 
it purports to be; and if it purports to have been executed or attested to by a person, 
that this was duly done. 

 
Matters of official record 

- Parties may rely on the presumption that the government gazettes and other official 
documents listed in ss 153(1) and 154 are what they purport to be and were 
published on the day on which each purports to have been published.   

- General rule: official records are admissible and are taken to have been 
appropriately signed or sealed by a person with authority to do so if the document/s 
purports to have been so signed or sealed. 

Section 153 Gazettes and other official documents  
- This section facilitates proof of Gazettes and certain other official documents and the 

occurrence of certain acts notified in such documents.  
- Constitutional difficulties may arise for documents of a state in proceedings in a 

court of that state exercising the jurisdiction of that state, since 51(xxv) may not go 
so far as to permit Commonwealth laws in that field.  

 
Section 155 Evidence of official records 

- This section provides that evidence of commonwealth records, or in the 
commonwealth act, public records of a state or territory, may be adduced by 
producing a document purporting to be such a record or document, or a certified 
copy or extract from the record or document, and signed or sealed by the relevant 
minister, or the person who has custody of the record or document.  

- The effect of s 155 is to facilitate proof of records, which are otherwise admissible.  
 
Section 160 Postal articles 

- Section 160 creates the presumption that a letter or other postal article was received 
at the specified address on the fourth working day after it was sent.  

- This presumption is made subject to any conflicting contractual terms between the 
parties and is rebuttable by evidence sufficient to raise a doubt.  

- The presumption is limited to postal articles sent within Australia. 
 
‘Unless evidence sufficient to raise doubt about the presumption is adduced’ 

- Dorajay Pty Ltd v Aristocrat Leisure Limited: Stone J was not prepared to accept 
unsworn statements without supporting documentation as providing sufficient 
explanation for failing to comply with the deadline.  



 
‘Prepaid post’ 

- Section 160 raises a presumption in relation to the more familiar arrangement with 
Australia Post where the ordinary consumer of its services buys a stamp and affixes 
the stamp to the article being sent, that truly being prepaid post.  

Corroboration 
 
Section 164 Corroboration requirements abolished  

(1) It is not necessary that evidence on which a party relies be corroborated  
(2) Subsection (1) does not affect the operation of a rule of law that requires 

corroboration with respect to the offence of perjury or a similar or related offence 
(3) Despite any rule, whether of law or practice, to the contrary, but subject to other 

provisions of this Act, if there is a jury, it is not necessary that the judge: 
(a) Warn the jury that it is dangerous to act on uncorroborated evidence or give a 

warning to the same or similar effect  
(b) Give some direction relating to the absence of corroboration.  

This section abolishes as a prerequisite to sustaining a conviction: 
- The requirement that for certain crimes evidence be corroborated (excepting jury or 

similar or related offences) 
Wherever the prosecution relies on direct oral evidence to contradict the accused’s 
statement a conviction for perjury requires that the falsity of the 


