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Broad Ultra Vires  



IRRELEVANT CONSIDERATIONS 
Padfield v Minister of Agriculture, Fisheries and Food * 
(1983) 153 CLR 1 

FACTS: 
- The Agricultural Marketing Act 1958 (UK) (“the Act”) established a milk buying/marketing scheme 

and Milk Marketing Board. The price paid by the Board to a producer was fixed by the Board and 
depended on where the producer was geographically based (the scheme divided England and 
Wales into 11 regions for this purpose). 

- Section 19(3) of the Act contemplated that complaints could be made by anyone to the Minister 
concerning the operation of any milk marketing scheme. Section 19(3)(b) obliged a committee of 
investigation to consider and report back to the Minister on any such complaints “if the Minister in 
any case so directs”.Section 19(6) provided that the Minister could rectify any aspect of a milk 
marketing scheme after receiving and considering a committee’s report. 

- Hadfield & ors were 3 members of the 12-member Milk Board who represented the interests of the 
milk producers of the south-eastern region. 

- Padfield  proposed that the price paid per gallon of milk to south eastern producers should be 
increased because of the higher transport costs incurred by those producers. The Board rejected this 
proposal. 

- Padfield complained to the Minister and asked that this complaint be referred to a committee of 
investigation pursuant to s 19(3)(b). 

- The Minister refused to refer the complaint to a committee because the complaint was “of course, 
one that raises wide issues going beyond the immediate concern of P .… and would also affect the 
interests of other regions and involve the regional price structure as a whole.”  It was said the 
Minister had “an unfettered discretion” to refer a complaint to the committee of investigation. 

ISSUE: Irrelevant considerations 

HELD: 
- Parliament must have conferred the Minister’s discretionary power to refer a complaint with the 

intention that it should be used to promote the policy and objects of the Act.  The policy and 
objects of the Act must be determined by construing the Act as a whole. 

- If the Minister uses his discretion so as to thwart or run counter to the policy and objects of the Act, 
the Court will intervene. 

- In this case, s 19 of the Act provided machinery for determining whether a milk marketing scheme 
was operating, or the Board was acting, in a manner contrary to the public interest, with power to 
initiate an investigation and rectify a problem ultimately vesting in the Minister. 

- Section 19 of the Act contemplates the raising of issues so wide that it may be necessary for the 
Minister to amend a scheme or revoke it. For the Minister to say the complaint was unsuitable for 
investigation because it raised “wide issues” was a case of him clearly misdirecting himself. 

- A repository of administrative decision-making power must not allow itself to be influenced by 
something extraneous and extra-judicial which ought not to have affected its decision. 

- In this case, the Minister could not lawfully object to exercising his discretion under s 19(3) 
because of the “wide issues” that would be raised and that the interests of other regions and the 
regional price structure as a whole would be affected by an investigation. 



Irrelevant Considerations

Roberts v Hopwood 
[1925] AC 578 

FACTS: 
- Section 62 of the Metropolis Management Act 1855 (UK) reposed in local city councils the power 

to pay their employees “such … wages as [the Council] may think fit”. [N.B. there was no express 
qualification in the statute that the wages be set “reasonably”.] 

- Section 247(7) of the Public Health Act 1875 (UK) provided that the local District Auditor “shall 
disallow any item of account contrary to law, and surcharge the same on the person making or 
authorising the making of the illegal payment.” 

- Pursuant to s 62 the Poplar Borough Council in the financial year ending 31 March 1922 set a 
uniform wage for its lowest grade of workers at a rate of £4 per week which: 

- applied to both male and female employees 

- represented an increase of 20 per cent for men and 38 per cent for women from their previous 
wage; and  

- was given despite the fact that the cost of living had dropped by more than 50% from the 
previous year.  

- Council had set the relatively high wage on the basis that “wages paid should [not] be exclusively 
related to the cost of living” and “[Council] should be a model employer and that a minimum rate 
of £4 is the least wage which ought to be paid to an adult…”. 

- The District Auditor, Mr Roberts, found that the wages paid were excessive (more “gratuities” than 
“wages”). Pursuant to s 247 of the Public Health Act, he declared them “contrary to law” and 
surcharged the excess (totalling £5,000) to the Councillors responsible for increase. 

ISSUE: Irrelevant considerations 

HELD: 
- A council responsible for dealing with ratepayers’ funds should only take into account those things 

that justice and common sense demand it take into account when determining what is a fair 
employee wage. 

- Members of a council owe ratepayers a duty (a legal and moral one) to deal with ratepayers’ funds 
in a fairly businesslike manner with reasonable care, skill and caution. Acts of done in flagrant 
violation of that duty would be “contrary to law” [i.e., no irrelevant considerations]. 

- Relevant considerations for setting the wage would have included external methods of fixing wages 
such as trade union rates, cost of living, wage rates set by other authorities, etc. 

- Irrelevant considerations include being guided by eccentric principles of socialistic philanthropy 
or a feminist ambition to secure equality in wages. 

- The wages given to women here were really gifts and gratuities disguised as wages, and therefore 
illegal. The Council considered irrelevant matters and, accordingly, improperly exercised its wage-
setting discretion. 

- However, the Council here standardised men and women not according to the duties they 
performed, but according to the fact they were adults.  The Council took an arbitrary principle [i.e., 
an irrelevant consideration] and fixed an arbitrary sum, which was not a real exercise of the 
discretion imposed upon them by the statute. 

- It is plain that the Council deliberately decided to be guided by [irrelevant considerations] that 
were not ordinary economic considerations. 
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RELEVANT CONSIDERATIONS 
Minister for Aboriginal Affairs v Peko-Wallsend 
(1986) 162 CLR 24 

FACTS: 
- A purpose of the Aboriginal Land Rights Act was to provide for the granting of traditional land to 

Land Trusts which would hold that land on trust for the benefit of Aboriginals - they could make an 
application, and under s 50(1)(a) the Commissioner could ascertain whether the claimants were 
traditional owners, report his findings to the minister  and (if his findings are in favour of the 
claimants) make recommendations to the Minister for the granting of the land to a Trust. 

- Under s 50(3)(b), the Commissioner is required to comment in his report on the detriment to any 
persons or communities that might result if a particular land claim were to succeed. 

- Under s 11(1), where the Commissioner recommends to the Minister that particular land be granted 
to the Aboriginal claimants, and “the Minister is satisfied that [the land] … should be granted”, the 
Minister is obliged to establish a Land Trust and recommend to the Governor-General than an 
estate in fee simple in that land be made to that Land Trust. 

- Aboriginals lodged a claim in relation to certain land, and PW and other mining companies had 
found an extensive uranium deposit, and significant expenditure in exploring the region had been 
incurred for almost a decade prior.  

- Commissioner conducted an enquiry, and made a recommendation the land claim be acceded to 

- In his report, the Commissioner commented generally on the detriment which a grant might have 
on the companies. But he had failed to realise Ranger 68 was entirely within the recommended 
grant (due to vague evidence he had received during the inquiry). 

- The mining companies subsequently made representations to the then Minister in an effort to 
correct the Commissioner’s error and inform the Minister of the true situation with respect to 
Ranger 68. The Minister put the land claim on hold as a consequence. 

- A change of government resulted in a new Minister taking office. Without reference to the mining 
companies’ corrective information (the new Minister’s staff had not referred to it in briefing him), 
the new Minister approved the land claim and recommended to the Governor-General that a land 
grant be made to the Aboriginals which included the Ranger 68 uranium deposit. 

- The mining companies made application under the ADJR Act for judicial review of the Minister’s 
decision. 

- At first instance, the trial judge (Beaumont J) found in favour of the Minister. On appeal, the Full 
Federal Court found in favour of the mining companies. The Minister appealed to the High Court. 

ISSUE: Did the Minister fail to take into account a relevant consideration? 



Relevant Considerations

Minister for Aboriginal Affairs v Peko-Wallsend (cont.) 

HELD: 
- The failure of a decision-maker to take into account a relevant consideration in the making of an 

administrative decision is an abuse of discretion. Furthermore: 

- The ground can only be made out if a decision-maker fails to take into account a 
consideration which he is bound to take into account. 

- What factors a decision-maker is bound to consider is determined by construction of the 
statute conferring the discretion (they may be expressly stated or otherwise they may be 
implied by the subject matter, scope and purpose of the Act). 

- Not every failure to take into account a relevant consideration is fatal. A relevant factor may 
be so insignificant that it could not materially have affected the decision. 

- The court’s role in judicial review is limited (legality/merits distinction). Issues of “weight” are 
for the decision-maker. 

- In the case of Minister of the Crown, allowance must be made for the taking into account of 
broader policy considerations. 

- In this case the Minister had failed to take into account submissions which the mining companies 
had made to the Minister’s predecessors, which were relevant considerations he was bound to take 
into account.  

- Although the Act did not expressly state that the Minister had to take into account those matters 
which the Commissioner had to consider and report on, the obligation to do so was necessarily 
implied by the statute in light of its subject matter, scope and purpose. The legislature was clearly 
concerned that the Minister should not overlook such crucial considerations and, in particular, the 
detriment to persons (such as the mining companies) that may be occasioned by a proposed land 
grant. 

- Submissions which correct, update or elucidate the Commissioner’s comments on detriment are 
also matters which the Minister is bound to take into account (logical, considering the Minister’s 
decision must be based on most recent and accurate information available). 

- A Minister is not entitled to ignore material of which he has actual or constructive knowledge and 
decide on the basis of incorrect material. 

- Apart from express provision, a statute may impliedly require the repository of power in deciding 
on its exercise to have regard to certain considerations.  The subject matter, scope and purpose of 
the statute must be considered to determine whether the repository is bound to have regard to any 
and what matters. 

- An exercise of the power conferred by s 11 is apt to affect, advantageously or detrimentally, persons 
who wish to have use or ownership of land. 

- In the context of this statute, where a communication is made directly to the Minister ex parte [i.e., 
outside and subsequent to the Commissioner’s inquiry], the Minister is bound to inquire into the 
information furnished to him if: (i) the information is credible; (ii) it is significant to a matter which 
the Minister is bound to have regard; (iii) there is an adequate explanation for non-disclosure of the 
information at the Commissioner’s inquiry; and (iv) assuming the information is true, the Minister 
does not conclude that his decision would remain unchanged in any event. 
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Relevant Considerations

Hindi v Minister for Immigration and Ethnic Affairs 
(1988) 91 ALR 586 

FACTS: 
- The Migration Act 1958 (Cth) provides for the Minister (or his delegates) to grant permanent 

residence visas (“entry permits”) to non-Australian citizens after they have entered Australia. 

- Section 6A(1)(e) provided that an entry permit could be granted in such situations if the Minister (or 
his delegate) is satisfied that there were “strong compassionate or humanitarian grounds for the 
grant of an entry permit.”  

- Mr Hindi, a Lebanese citizen who had lived in Liberia with his family for a significant portion of his 
life, arrived in Australia with his family and applied for permanent residence under s 6A(1)(e) of the 
Migration Act. He detailed the “strong and compassionate or humanitarian grounds” in his 
application, which included (among others): 

- His mother and siblings lived in Australia (naturalised citizens). 

- He could no longer live in Liberia due to the harsh political crisis (his former employer had 
closed-up shop in Liberia). 

- If he and his family were to go back to Liberia, their lives would be in danger. 

- Lebanon (his country of birth) was just as war-torn and a country with which he was 
unfamiliar. 

- The delegate of the Minister (after three separate reviews) rejected his application after having 
“carefully studied all of the information” on the basis that Mr Hindi was “unable to show a 
consistent claim of direct hardship or displacement as a result of the civil strife in Lebanon”. 

ISSUE: Failure to take into account a relevant consideration 

HELD: 
- The Minister and his officers are obliged to give matters proper consideration. That is all the law 

requires. 
- The Court has no power to substitute its view of what is right in relation to the merits of the matter. 
- However, the Minister, the Review Panel and the Minister’s delegates were still required to give 

proper consideration to the merits of cases before them (citing Justice Gummow’s words in Khan 
that a decision-maker must give “proper, genuine and realistic consideration” to all relevant 
material). 

- In this case, the difficulty Mr Hindi and his family faced in returning to Liberia was not given any 
genuine or proper consideration. The various phrases used in the delegate’s letter of rejection (e.g.  
“has been read”, “have been noted” and “carefully read and considered”) were used in a 
perfunctory way. 
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IMPROPER PURPOSE & BAD FAITH 
R v Toohey; ex parte Northern Land Council 
(1981) 151 CLR 170 

FACTS: 
- Under the Aboriginal Land Rights Act, Aboriginals claimed to have a traditional land interest in a 

particular area of the Northern Territory, with their application considered by a Commissioner.  

- Under s 3 of the same Act, no such claim could be made in relation to “alienated” land and this 
included land that is in a “town”.  

- Under the Act, “town” was expressly stated as having the same meaning “as in the law of the 
Northern Territory relating to the planning and developing of towns and the use of the land in or 
near towns, and includes any area that, by virtue of regulations in force under that law, is to be 
treated as a town”. 

- Section 4(1)(c) of the Planning Act 1979 (NT) provided that “town”  means “land specified by the 
regulations to be an area which is to be treated as a town”. 

- Section 165 of the Planning Act 1979 (NT) reposed in the Administrator of the Northern Territory 
the power to make such regulations “not inconsistent with this Act, prescribing all matters required 
or permitted by this Act to be prescribed, or necessary or convenient to be prescribed for carrying 
out or giving effect to this Act”. 

- In September 1977 and March 1978 the Northern Land Council, on behalf of certain Aboriginals, 
wrote to the Department of the Northern Territory indicating that  certain vacant land on the Cox 
Peninsula was to be subject to a land claim with the Aboriginal Land Commissioner.  The Northern 
Land Council asked the Department that the land not be “alienated” pending the outcome of these 
land claims.  

- The Aboriginal land claims were formally lodged with the Aboriginal Land Commissioner in June 
1978 and March 1979. 

- In the meantime, pursuant to s 165 of the Planning Act 1979, the Administrator of the NT made reg. 
5 of the Planning Regulations which provided: “For the purposes of s 4 of the Act, the several areas 
of land specified in Schedule 3 are specified to be areas which are to be treated as towns.”  
Schedule 3 described a land tract containing an area of 4,350km2 as “Darwin” (previously said to 
cover an area of 142km2).  

- The effect of reg. 5 was to extend the boundaries of the “town” of Darwin to cover the land that 
was subject of the Northern Land Council’s Aboriginal land claim.  If reg. 5 was valid, the 
Aboriginal Land Commissioner had no power to make a recommendation that the land be granted 
(because the land would be within a “town” for the purposes of the legislation and therefore 
“alienated”).  

- The Northern Land Council sought to have the Commissioner rule on the validity of reg. 5. An issue 
for determination was whether reg. 5 was made for a purpose not authorised by s 165 of the 
Planning Act 1979 (NT) (i.e., for the improper purpose of defeating an aboriginal land claim when 
it should have been made for a town planning purpose). 

- The Commissioner (Toohey J) was of the view that he could not inquire into the motives of the 
Administrator behind the making of reg. 5. The Northern Land Council challenged his refusal to do 
so. 

ISSUE: Improper purpose? 



Improper Purpose & Bad Faith

R v Toohey; ex parte Northern Land Council (cont.) 

HELD: 
- Gibbs CJ:  

- In the case of a statute conferring regulation-making power, if it can be seen from the words of 
the regulations themselves that the regulations go beyond the purposes of the statute, they will 
be invalid. 

- However, even if a regulation bears a semblance of propriety on its face, evidence can be 
adduced which might show that the regulation was in fact designed for an improper purpose. 

- The onus of proving that the regulation-making authority (in this case, the Crown by the 
Administrator of the Northern Territory) did act for an unauthorised purpose lies on those who 
make that assertion. 

- In this case, the regulation-making powers conferred by s 165 of the Planning Act, read in 
conjunction with s 4(1), are to be exercised only for planning purposes. Those powers were 
not conferred for the purpose of defeating traditional Aboriginal land claims. 

- It was incumbent on the Aboriginal Land Commissioner to consider whether reg. 5 of the 
Planning Regulations was invalid on its face or, if not, whether there was evidence showing 
that it was in fact designed for the unauthorised purpose of defeating the Aboriginal land 
claims. The Crown in Council (i.e., the Administrator of the Northern Territory in making the 
regulations) is not immune from such an inquiry by the Commissioner. 

- Mason J: 

- A sub-ordinate legislative power [i.e. the regulation-making power under s 165 of the 
Planning Act] which is purposive is, like any other statutory discretion, open to attack for 
purpose.  

- The difficulty, though, comes in deducing from the individual motives of the persons on the 
regulation-making body what the collective purpose is. 

- Aickin J: 

- A court may examine the exercise by Ministers of their statutory administrative powers in 
order to determine whether or not they have been exercised for purposes for which power has 
been conferred by the statute. 

- The purpose of an administrative power can be ascertained from the terms of the statute 
conferring the power, although this is not always capable of being done easily. It may also be 
difficult to prove the existence of an improper purpose when the decision-making body 
comprises a large number of people.  However this is irrelevant to the general principle.  

- Aboriginal Land Commission: 

- The Aboriginal Land Commission finally determined whether reg. 5 was made for an improper 
purpose in 1988.  

- It was found that the regulations were planned and implemented, from start to finish, to ensure 
that no Aboriginal land claim could be made to the areas specified. That was the sole reason 
for making the regulations, and therefore it was not an authorised purpose under the Planning 
Act 1979 (NT).  Reg. 5 was therefore invalid. 

- The evidence giving rise to inferences supporting this conclusion included: 

- The Northern Territory officers responsible for town planning were not involved in the 
drafting of the regulation; 

- No thought was given by the Ministers as to the area of land covered by the regulation; 

- Contemporaneous government documents showed the regulations were designed to 
frustrate the land claims.  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Improper Purpose & Bad Faith

Samrein Pty Ltd v Metropolitan Water Sewerage and Drainage Board 
(1982) 41 ALR 467 

FACTS: 
- The principal functions of the Metropolitan Water Sewerage and Drainage Board are, as set out in 

the Metropolitan Water Sewerage and Drainage Act 1924 (NSW), the supply and provision of water 
distribution of water and the provision of sewerage and storm water channels in Sydney. 

- Section 30 of the Act also charged the Board with the responsibility of “the provision of such 
offices” for its staff as may be requisite. 

- Section 115 of the Act reposed in the Board the power to compulsorily acquire land (by way of 
“resumption”) from any person. [N.B.: There was no express requirement that this power be used 
for the purposes of the Act]. 

- The Board proposed to compulsorily acquire a block of land at 598 George Street, Sydney that was 
owned by Samrein Pty Ltd. 

- The Board’s primary purpose for acquiring the land (as it argued) was so that it could build a new 
office block in which its employees could be accommodated. 

- But the proposed office block was to be 42 stories and the Board only needed half of those for its 
staff. The compulsory acquisition was actually to be effected by way of joint venture between the 
Board and the Government Insurance Office (GIO). GIO would occupy the other 21 floors and so 
the Board and GIO would own the land as tenants in common in equal shares. 

- Samrein challenged the Board’s decision to compulsorily acquire its land on the basis of improper 
purpose. 

ISSUE: Improper purpose? 

HELD: 
- Although s 115 does not expressly provide that the power to acquire land is to be used for the 

purposes of the Act, it may be accepted that power is to be used only for those purposes. 
- Where a decision-maker adopts more than one purpose for exercising an administrative power, it 

will be an abuse of that power if one of those purposes is an ulterior and substantial purpose. If the 
repository of power would otherwise have made no attempt to exercise its administrative power 
(i.e., were the ulterior/unauthorised purpose not in his mind), then that would suggest an improper 
purpose ground would be made out. 

- In this case, if the purpose of the acquisition of the land was to provide office accommodation for 
the Board’s staff, the acquisition will have been for an authorised purpose. However, here there also 
existed the Board’s purpose of providing accommodation for GIO which is an ulterior purpose. But 
this latter purpose was subsidiary to the main purpose which was lawful. Therefore there was no 
improper purpose ground made out. 
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Improper Purpose & Bad Faith

Plaintiff M79/2012 v Minister for Immigration and Citizenship 
(2013) 252 CLR 336 

FACTS: 
- The plaintiff arrived at Christmas Island without a visa and was placed in immigration detention. 

Under the Migration Act, Christmas Island is an excised offshore place, and so the plaintiff was 
prevented by s 46A(1) from making a valid application for a protection visa.  

- S 195A of the Act grants the Minister the ability to grant a visa of a particular class to a person in 
immigration detention if the Minister thinks that it is in the public interest to do so. Exercising this 
power, the Minister granted the plaintiff and other people in similar circumstances two visas. These 
were, firstly, a temporary safe haven visa (permitting a stay of seven days), and a bridging visa (in 
the plaintiff's case, permitting a stay of six months).  

- S 46A(1) of the Act, preventing the making of a valid protection visa application, ceased to apply to 
the plaintiff upon his release from detention. However, s 91K imposed a similar statutory bar due to 
the granting of the safe haven visa. The Minister claimed that he would not have exercised his 
power to grant the bridging visa if it had not been possible to simultaneously grant the temporary 
safe haven visa - his reasoning being that the bridging visa alone would have allowed the plaintiff 
to lodge a valid application for a protection visa when his protection claim was already being dealt 
with under existing alternative processes. 

- When the plaintiff applied for a protection visa, the Minister treated this application as invalid. The 
plaintiff then applied to the High Court for an order to overturn the Minister's decision to issue the 
temporary safe haven visa. 

ISSUE: Improper purpose of Minister’s power 

HELD: 
- The plaintiff reasoned that the the Minister's decision to grant the safe haven visa was invalid, as s 

195A did not authorise a temporary safe haven visa to be granted, except to afford temporary safe 
haven, and because the decision was made primarily to prevent the plaintiff from making other visa 
applications (an improper purpose). 

- However, by majority the HCA rejected the plaintiff’s arguments. 
- The Minister’s purpose in granting the visa was not beyond the power conferred by s 195A(2) of the 

Act. It was therefore open to the Minister to grant a temporary safe haven visa by reference to its 
legal characteristics and consequences, and the Minister need not be constrained by the purpose 
for which that class of visa was created under the Act. 

- Therefore, the Minister's decision to grant the temporary safe haven visa was valid, and the 
plaintiff's application for a protection visa was invalid.  

 11



UNREASONABLENESS 
Associated Provincial Picture Houses Ltd v Wednesbury Corp 
[1948] 1 KB 223 

FACTS: 
- Section 1(1) of the Sunday Entertainments Act 1932 (UK) reposed in the Council of the borough of 

Wednesbury (the “Wednesbury Corporation”) the power to grant licenses to cinema operators to 
open and trade on Sundays, “subject to such conditions as [it] think fit to impose”. 

- [N.B.: Prior to the enactment of the Sunday Entertainments Act 1932, the opening of cinemas on 
Sundays was illegal due to “Sunday Observance” legislation that restricted trade on that particular 
day of the week.] 

- Associated Provincial Picture Houses Ltd was the proprietor of the Gaumont Cinema in 
Wednesbury, Staffordshire. 

- It made application to the Wednesbury borough council for a licence under s 1 of the Sunday 
Entertainments Act so that it could open and screen films on Sundays. 

- The Wednesbury borough council granted the licence but imposed a condition that “no children 
under the age of fifteen years shall be admitted to any entertainment whether accompanied by an 
adult or not.” 

- Associated Provincial Picture Houses challenged the council’s decision on the basis that it was ultra 
vires and “unreasonable”.  

ISSUE: Was the condition unreasonable? 

HELD: 
- When an executive discretion is entrusted by Parliament to a local authority, an exercise of that 

authority’s discretion can only be challenged in the courts in a strictly limited class of case. 

- The court must not substitute itself for the authority. 

- But when a discretion is conferred by Parliament, the law recognises certain principles upon which 
that discretion must be exercised (e.g., the repository of power must take into account relevant 
considerations and disregard irrelevant considerations, and act in good faith and honestly). 

- But a discretion must still be exercised reasonably. This principle would capture all of the above 
principles. It also means that the administrative decision cannot be so absurd that no sensible 
person could ever dream it lay within the decision-maker’s powers (e.g. dismissing a teacher 
because of her red hair). 

- An administrative decision-maker may come to a conclusion so unreasonable that no reasonable 
authority could ever have come to it. The courts may interfere with such a decision.  

- However, to establish such a case would require something overwhelming. 

- In the present case, the facts do not come anywhere near anything of that kind because: 

- The well-being and the physical and moral health of children is a matter to which the 
Wednesbury borough council could have proper regard when determining the conditions to 
be imposed on Sunday cinema licenses. 

- It was therefore a relevant consideration. It was also a matter of high public policy. 

- Courts may have differing views as to whether children should be allowed to attend the 
cinemas on Sundays. 

- Accordingly the ground of unreasonableness is not made out.  



Unreasonableness

Minister for Immigration and Citizenship v SZMDS 
(2010) 240 CLR 611 

FACTS: 
- The respondent was born in Pakistan, and arrived in Australia on a visitor visa, and lodged an 

application for a protection visa. In that application he sought a protection visa on the basis of his 
practice of homosexuality, due to which would make him persecuted in Pakistan.  

- The RRT concluded that there was no real chance that the first respondent would face persecution due 
to any Convention reason if he were to return to Pakistan now or in the reasonably foreseeable future. 
Accordingly, the RRT decided that it was satisfied that the first respondent did not satisfy the criterion for 
the issue of a protection visa. 

ISSUE: Unreasonableness / illogical conclusions 

HELD: 
- The Tribunal's decision did not show any jurisdictional error.  
- On the probative evidence before the Tribunal, a logical or rational decision maker could have come to 

the same conclusion as the Tribunal. Whilst there may be varieties of illogicality and irrationality, a 
decision will not be illogical or irrational if there is room for a logical or rational person to reach the 
same decision on the material before the decision maker. 

- The Tribunal did not believe his claim that he had engaged in the "practice of homosexuality" in the 
UAE and accordingly it was not satisfied that he feared persecution if he returned to Pakistan.  

Minister for Immigration and Citizenship v Li 
(2013) 249 CLR 332 

FACTS: 
- Ms Li applied for a type of visa which required a successful skills assessment from Trade Recognition 

Australia (TRA) as a criterion for grant of the visa. Initially, Ms Li’s application for a visa was refused by a 
delegate of the Minister for Immigration. She applied for review by the MRT.  

- After the MRT hearing, Ms Li's migration agent informed the MRT that Ms Li's application to TRA was 
unsuccessful but that the decision of the TRA was incorrect. The migration agent explained to the MRT 
why this was the case.  

- The migration agent asked the MRT not to make a decision until after the TRA had reconsidered Ms Li's 
skills assessment application. The MRT decided not to do so. It informed Ms Li that the MRT "considers 
that the applicant has been provided with enough opportunities to present her case and is not prepared 
to delay any further". It refused Li's application for review. Incidentally, after the MRT decision, Li's 
migration agent was proved right; Li was granted a skills assessment by the TRA. 

ISSUE: whether MRT should have granted Li the adjournment she sought 

HELD: 
- French CJ found that the reasons of the MRT made “no reference to the probability that Li would be 

able, within a reasonable time, to secure the requisite skills assessment”.  
- On the concept of unreasonableness, he held that the MRT decision to deny Ms Li the adjournment did 

not engage with the submission made on her behalf about the imminent decision by TRA. He held that 
there was "an arbitrariness about the decision, which rendered it unreasonable”. 

- Hayne, Kiefel and Bell JJ developed further the idea that unreasonableness is linked to rationality and 
logicality. They held that "unreasonableness is a conclusion which may be applied to a decision which 
lacks an evident and intelligible justification.” 

- For decision-makers, Li reinforces the importance of ensuring that reasons show an engagement with 
submissions made on behalf of applicants and how they weigh in the decision-making process.  

- For Commonwealth parties to merits review proceedings (for example, in the Administrative Appeals 
Tribunal), Li also cautions against taking too hard a line against applications for adjournment made by 
other parties.
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