
Law of agency: 

Definition: 

• An agent (A) is a person with express or implied authority to act for a principal (P) with the 

general object of bringing the principal into legal relations with a third party (TP). 

• The mere use of the word “agent” is not conclusive of the existence of an agency 

relatioExpress authority:  

 Actual authority is authority that A reasonably thinks she possesses based on P’s 

dealings with her.  

 Created orally or by writing. 

 May be limited by the terms of the agreement. 

 

Implied Actual Authority: 

 

 Implied authority:  

  The authority that A (not the TP) reasonably believes she has as a result of the 

actions of P.   

 The authority to do whatever is necessarily incidental to carrying out the principal’s 

express instructions. 

  Where a person employs a particular type of agent to carry out some act on behalf 

of the principal, the agent will have such implied authority as agents of that class 

usually have. 

 Hely-Hutchinson v Brayhead Ltd [1968] 1 QB 549.   

 

 Implied from Express Authority: e.g. P authorizes A “to manage” his apartment 

building (express authority). A hires a janitor to help with painting, cleaning and 

maintenance of the building. The authority of A to do these things is implied 

because these acts are necessarily incidental to the proper management of the 

building.  

 Implied from Custom and Usage: A must have knowledge of the custom or usage.  

 Implied by Acquiescence: e.g., Mary, the office manager for Peter’s company, has 

regularly bought its office supplies without previous authorization. Peter never 

objected. Mary has implied authority by acquiescence to continue these purchases.  

Apparent Authority: (from the perceptions of the TP, agent had the authority to do anything) 

 “[T]he authority of an Agent as it appears to others” – Hely Hutchinson.  

 Rama Corpn Ltd v Proved Tin and General Investments Ltd [1952] 2 QB 147: 



 Slade J: Ostensible or apparent authority … is merely a form of estoppel, indeed, it 

has been termed agency by estoppel, and you cannot call in aid an estoppel unless 

you have three ingredients: (i) a representation, (ii) reliance on the representation, 

and (iii) and alteration of your position resulting from such reliance.  

 Where a P represents either by words or conduct that an A has authority to contract on P’s 

behalf, P will be bound by those acts of A which fall within that represented authority.  

 Representation by conduct - P may permit a person to act in the management of a P’s 

business so that a TP is led to believe that such person has authority to contract on P’s 

behalf. See Freeman & Lockyer.  

 Where a person is appointed to a particular position, such person will have as part of their 

apparent authority all the usual authority of a person occupying that position. See 

Panorama Developments (Guilford) Ltd v Fidelis Furnishing Fabrics Ltd [1971] 2 QB 711.  

 P is bound by the acts of A which fall within the scope of A’s apparent authority even though 

A acted outside the terms of their actual authority.  

Freeman & Lockyer: 

 With the knowledge of the board of directors, K acted as de facto managing director and 

entered into contracts on the company’s behalf. On one occasion K employed a firm of 

architects to apply for a planning permission to develop the estate and to do other work in 

that connection. K had no actual authority to do this. When the architects claimed their fees 

from the defendant company, an issue arose as to whether K had apparent authority to bind 

it.  

 The company was the principal, K was the agent, and the architects were the third party.  

 Court asked the company to pay the architects. 

 

 

 

Apparent Authority:  

 “Apparent authority can operate: 

(a) to create authority where there was none before; 

(b) to enlarge an agent’s actual authority;  

 (d) to extend an agent’s authority beyond termination of the agency relationship.”  

 Sealy & Hooley, Commercial Law, Third Edition, at 121.  

 

 An employer may hold out that an employee has authority if the employer/principal permits 

the employee to act in a particular way. See Pacific Carriers Ltd v BNP Paribas [2004] HCA 35.   



 e.g., Mary, the office manager for Peter’s company, has regularly bought its office supplies 

without previous authorization. Peter eventually prohibits Mary from buying more office 

supplies. 6 months later, Mary having forgotten about the instruction, buys more supplies 

for the office.   

Kooragang Investments Pty Ltd: 

 In the course of the relationship between an estate agent (P) and a valuer employed (A) to 

prepare valuations and to sign them in the name of the estate agent, the valuer, without 

authority and contrary to an express prohibition from the estate agent and exclusively in 

his own interests, made valuations on the estate agent’s letterhead to a TP. 

 

Liabilities of Agents to Third Parties: 

 

 

 

 

An unidentified/unnamed principal is one whose existence, but not identity, is known to the TP.  

 The general rule is that where A discloses the fact that P exists, but not the name of 

P, A’s liability, provided he or she contracts as an agent, is similar to the cases where 

the name of P is disclosed. TP cannot sue A because the contract is between TP and 

P.  

 Marsh & McLennan Pty Ltd v Stanyers Transport Pty Ltd [1994] 2 VR 232.  

 Neely v Southern Cross Feeds Pty Ltd (No 2), [2013] VSC 238. 

 

Neely v Southern Cross Feeds Pty Ltd (No 2), [2013] VSC 238: 

 A contracted on behalf of P, but did not initially disclose the correct name of P to the TP. 

Held: There was a contact between TP and P. A was not personally liable.  

 Hargrave J: “Taking the evidence as a whole, it is clear that Mr Neely disclosed that he was 

acting as agent for a company when ordering the chaff from Southern Cross. 

 

 

Undisclosed Principal: 

An undisclosed principal is one whose existence and identity are unknown to the TP.  

 Kooragang Investments Pty Ltd v Richardson & Wrench Ltd [1981] UKPC 30. 

 Watteau v Fenwick [1893] 1 QB 346. 

Watteau v Fenwick [1893] 1 QB 346: 



 This case concerned the liability of an undisclosed principal for unauthorized contracts 

entered into by the principal’s agent. TP (plaintiff) sold cigars to A on credit. The undisclosed 

principal (UP/defendant/hotel owner) had forbidden A from buying cigars on credit. The 

cigars “were such as would usually be supplied to and dealt in at such an establishment.” 

Siu Yin Kwan (Administratrix of the Estate of Chan Ying Lung, Decd) v Eastern Insurance Co Ltd [1994] 

2 AC 199 (PC): 

 An undisclosed P may sue and be sued on a contract made by A on his 

behalf, acting within the scope of his actual authority; 

 In entering into the contract, A must intend to act on P’s behalf; 

 The agent of an undisclosed P may also sue and be sued on the contract; 

 Any defense which the TP may have against the A is available against his P; 

 The terms of the contract may, expressly or by implication, exclude P’s right 

to sue, and his liability to be sued. The contract itself, or the circumstances 

surrounding the contract, may show that A is the true and only principal. 

 

The general rule is that an undisclosed principal can sue and be sued on a contract made on his 

behalf by his agent acting within the scope of his actual authority. This doctrine widely regarded as 

anomalous because it gives the undisclosed principal rights, and subjects him to liabilities, that arise 

under a contract to which he was not originally privy.” (Sealy & Hooley, at 177). 

 Merger and election:  

 While at the outset it is open to the TP to hold either A or the undisclosed P liable on 

the contract, once the TP has elected to hold liable either A or P, the TP is then 

irrevocably bound by the election and cannot afterwards charge the other on the 

contract. See Clarkson, Booker Ltd v Andjel [1964] 2 QB 775.     

 

Duties of Agents: 

1. Duty to follow P’s instructions: failure to comply will render A liable for the loss suffered by P ( 

5. Duty not to make a secret profit: See Parker v McKenna (1874) 10 Ch App 96. Directors of 

companies are A’s of their companies and are under a duty not to make a secret profit. See Regal 

(Hastings) Ltd v Gulliver [1967] 2 AC 134. Exception for cases of special usage or custom, e.g. stock 

broker may  

Rights of Agents: 

1. Right to remuneration.  

 Agent must be effective cause of sale: the agent must have been the effective cause 

of the sale to be entitled to remuneration. 

 See LJ Hooker Ltd v WJ Adams Estate Pty Ltd (1977) 138 CLR 52. 

 See Rasmussen & Russo Pty Ltd v Gaviglio [1982] Qd R 571.  



 See West Property Solutions t/as West Property Group v Lewis & Anor 

[2015] QCATA 42 & 66 

 Estate agent’s entitlement to commission: Each case depends on the construction 

of the terms of the agency contract between the vendor and the estate agent. In 

Victoria, A’s appointment to act must be in writing signed by the person to be 

charged in order for A to be able to sue for their commission.  

 

2. Right to Indemnity: Every A is entitled to be indemnified against all losses and liabilities sustained, 

and to be reimbursed for all expenses lawfully incurred in the carrying out of P’s instructions.  

 

3. Right of Lien: A has lien on P’s property for the due payment of all expenses and remuneration 

lawfully incurred by A.  

Liabilities of Agents to Principals: 

 Where A disobeys P’s instructions, A will be liable for the loss suffered by P as a 

result of the breach of contract of agency.  

 Where AA may renounce the agency at any time but must compensate P for any loss 

occasioned by such renunciation. 

Particular types of Agents: 

 Factors and mercantile agents: 

 company is liable in respect of all contracts made on its behalf by directors acting within the 

scope of their authority given to them by the rules of company.  

 Estate agents.  

 Auctioneers. 

Skeleton for exam: (agency) 

Sample Answer for Practice Exam Question  

Is Principal liable to Bellseller? Principal is liable to Bellseller for Agent’s purchase of the church bell. 

The issue here, and with respect of each of the following questions, is whether Agent acted with 

authority. A principal is liable to a third party for contracts entered into by an authorized agent. An 

agent is authorized to act on behalf of a principal if he has actual or apparent authority. Actual 

authority is that authority which an agent reasonably believes he possesses based on the principal’s 

dealings with him (Freeman & Lockyer v Buckhurst Park Properties (Mangal) Ltd [1964] 2 QB 480 – 

express actual authority; (Hely-Hutchinson v Brayhead Ltd [1968] 1 QB 549 – implied actual authority). 

Apparent authority is that authority which a third party reasonably believes an agent possesses based 

on the principal’s holding out the agent as having such authority (Freeman & Lockyer). In this case, 

Agent had the actual authority to purchase the bell for Principal. Agent had an acquisition list prepared 

by Principal that contained the bell, and the price Agent paid for the bell was within the range actually 

authorized by Principal. However, Agent did not purchase the bell for Principal. Even though Agent 

purported to purchase the bell for Principal, he in fact purchased it for Greta. Thus, Principal is not 



liable to Bellseller based on Agent having actual authority because Principal did not give Agent the 

authority to purchase the bell for Greta.  

Notwithstanding Agent’s lack of actual authority to purchase the bell, Agent had the apparent 

authority to purchase the bell for Principal. Agent purported to act on Principal’s behalf in purchasing 

the bell. Agent had credential issued by Principal, and he showed those credentials to Bellseller before 

he purchased the bell. Thus, Bellseller could reasonably believe, based on the credentials shown to 

Bellseller that were supplied by Principal to Agent, that Agent had the authority to purchase the bell 

for Principal. Therefore, Principal is liable to Bellseller for Agent’s purchase of the bell.  

Is Principal liable to Tomeseller? Principal is liable to Tomeseller for Agent’s purchase of the book. 

Although Agent did not have the actual authority to purchase the book for $12,500, he had the 

apparent authority to do so (Freeman & Lockyer). Agent did not have the actual authority to purchase 

the  

(Note: Additionally, an exam question may ask you to consider in the above situations whether the 

agent has breached their contract of agency with the principal or implied warranty of authority with 

the third party. Furthermore, there may be additional cases that we have discussed in class that may 

be worth mentioning if time allows in exam situation).  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Step 3: Perfection: (giving notice to everyone, what interest already exists in a particular piece of 

property) 

 Security interests must be “perfected” to be enforceable against TPs.  

 Determines priority between competing security interests.  



 Must give notice to the world: 

 Possession; 

 Registration; 

 Control agreement. This is used for financial property (bank accounts: freezing it and 

getting all the money in it when a/c holder stuffs up)  

A valid security interest is created in just two steps but the lender had to take the this step of 

perfection to gain priority over a property among other creditors. 

Consequences of Non-Perfection: 

 E.g. A subsequent purchaser or lessee of collateral may take free of an unperfected security 

interest (s. 43, PPSA).  

 A perfected security interest may take priority over an earlier but unperfected security 

interest (s. 55(3), PPSA). If the second lender registers his securitybut the first lender 

doesn’t, the second lender gets priority. 

Time is irrelevant when it comes to security interest, it just depends on who perfected it first. 

(registering, possession). Possession trumps everything else, aka if one lender has registration and 

another one has possession, the guy with the possession gets priority.  

Non-Perfection: 

 Warehouse Sales Pty Ltd  (in liq.) & Lewis and Templeton v LG Electronics Australia 

Pty Ltd [2014].  

 Priority regime, not a title regime.  (not about who owns the goods. Its 

about possession) 

 ROT supplier can protect the security interest by taking possession; or 

 Signed security agreement that describes the collateral. 

 “The consequences of non-perfection are that the security interest is ineffective 

against third parties, and on insolvency a security interest (title) vests in an 

administrator or liquidator”.   

 1. Non-perfection results in loss of priority (s. 55, PPSA). 

  2. Transferee can take free of security interest (s. 43, PPSA). 

  3. S. 267, PPSA – an unperfected security interest is ineffective against the grantor’s 

insolvency administrator.  

 Anti-Money Laundering and Counter-Terrorist Financing Act 2006 – 

performed by financial institutions.  

 2. Name in driver’s license. 

 3. Name in birth certificate.    

Grantor’s ACN/ABN: (information we need when we are dealing with business)  



 Innovations: 

 Companies have a unique number – Australian Company Number (ACN) needs to be 

provided.  

 Unincorporated businesses have an Australian Business Number (ABN) (e.g. sole 

proprietorships, partnerships).  

(a) PMSI only applies if the credit extended is used for the purpose of acquiring the 

collateral in which the PMSI is taken.  

 Non- 

(a)  the loan back over a 10 month period in monthly installments of $100. SP obtains a 

PMSI over the Iphone X.  

(b) Seller PMSI – SP sells an Iphone X to G for $1000 as part of a retention of title 

contract on credit terms. G has to pay monthly installments of $100 for 10 months. 

SP obtains a PMSI over the Iphone X.  seller pmsi always has priority! Doesn’t 

matter if the seller register after the lender pmsi, they just need to register it 

on/before 15 days. 

 Formalities:  

(a) 1. PMSI must be registered in a financing statement; 

(b) 2. The financing statement must disclose that the security interest is PMSI.   

 The financing statement may be registered any time up to 15 business days after delivery.  

PMSI Example: 

 On Day 1, a Company gives SP1 a security interest in all its “present and after-acquired 

personal property” in exchange for a loan of $1 million. SP1 registers a financing statement 

in the PPSR. On day 10, SP2 sells and delivers a printing press to Company for $10,000, for 

use in Company’s publishing business. The sale is on retention of title terms. On Day 50, 

Company defaults against SP1 and SP2 and they both claim the press along with the 

Company’s administrator.   

 Advise the parties as to their rights in the printing press.  

Proceeds from Collateral: (what happens when the grantor sells the property that he has security 

interest on?) 

 ‘Proceeds’ (s 31, PPSA) – identifiable or traceable personal property of various types: 

 Personal property that is derived directly or indirectly from a dealing with the 

collateral.  

 The grantor must have an interest in the proceeds or the power to transfer rights in 

the proceeds to SP.  

 The security interest in the proceeds has the same default priority as the security interest in 

the original collateral (s. 32, PPSA).   



 So if I am the grantor and I sell my phone which had the security interest for $1000. The lender 

automatically gets the right to claim their security interest from that $1000 I got. This applies 

to phone swaps as well. Another eg: Nicholas grants Australia Bank a security interest in his 

sapphires. Nicholas then transfers the sapphires to Annabelle in exchange for rubies without 

Australia Bank’s authorization. Australia Bank would have a security interest in the rubies as 

proceeds of the sapphires.  

When can a TP take collateral free of an existing security interest?: (exception)  

Interest of consignor under a commercial consignment; (a situation where the supplier of 

goods gives it coles (consignee) to sell it, until coles sells it the supplier has title on goods.) 

 Interest of a lessor or bailor of goods under a PPS Lease.   

 The difference between a genuine security interest under s12(1) and a deemed security 

interest under s12(3) is that a deemed security interest is registrable, whether or not it 

secures payment or performance of an obligation.  

 The general purpose of requiring registration of deemed security interests is to make them 

more transparent and to protect third parties who might be deceived by the grantor’s 

apparent ownership of the property that is subject to the deemed security interest. 

The whole concept is that any third party who comes in contact with that secured good will not 

have full ownership on that good as he/she is using it only for a specified term (lease/contract)  

Protecting the Prepaying Buyer of Goods from the Seller’s Insolvency: 

 B buys unascertained/future goods from S. The contract requires payment to be made in 

advance of delivery. If S becomes insolvent before delivering the goods, B is left in a 

precarious position. Unless property in the goods has passed (ss. 16, 17 and 18, GA), B will 

not be able to recover them.  

 Remedy: 

 Contractual – B can claim damages for breach of contract. B has a personal remedy 

as an unsecured creditor.  

 Solutions according to Dr. Gengatheren: these are difficult to do it but they can be done. 

 Security interest – B could protect itself by taking a security interest in the goods 

purchased. S must have rights in the collateral for attachment.  

 PMSI – lender PMSI – the prepayment must be used by S to acquire the new asset.  

 Identified bulk of goods – section, 25A GA – B becomes part owner.   

 Manufacturing contracts – it is possible for the parties to agree to the passing of 

property even while the goods are being manufactured.  

 Trust. 

 Equitable lien (buyer’s lien). (A floating charge for ordinary retailer consumer- it 

basically means the buyer has a floating charge on whatever the seller owns and 

he can claim whatever he paid to the seller) (doesn’t exist in Australia, exist in 

Canada but you can talk about it)  



 

 

 

 

NOTES: 

3 to 4 pages average for a 30-mark question. 

HOW TO ANSWER A SECURITY INTEREST QUESTION: 

o Address what kind of security interest it is and how the buyer/possessor got the 

property. (This part deals with the effect of a perfected security interest when an item of 

inventory (commercial property) is sold in the ordinary course of business.) 

o What kind of property it is and why? (Commercial property is personal property that is 

held in the course or furtherance, to any degree, of carrying on an enterprise.)  

o This is the definition/rule part, what is enforceable by law and other textbook stuff like 

How to create a valid security interest, attachment, perfection and When is the security 

interest created, attachment and perfection etc. ((i) A security interest is created when the 

parties sign a security agreement (s. 20, PPSA), (ii) when there is attachment, and (iii) when 

there is perfection (one point for each part.)) 

o Apply the facts by relating to the above point. ((i) Bank’s security interest attached because 

Astronomy granted Bank a security interest (a floating charge) in its inventory, (ii) Bank 

provided Astronomy with financing, and (iii) Astronomy had rights in the telescope (s. 

19(2), PPSA) (one point for each part).  

o Talk about how the parties registered and have they registered it properly. (A security interest 

in goods may  

 

 

  
 


