
 Res Ipsa Loquitur - An evidentiary rule that alleges where there is no other explanation for 

the accident, the defendant is liable. 

o Schellenberg v Tunnel Holdings P/L – Kirby J said it should be abolished. 

Week 6 - Causation 

Requirement of Damage - The plaintiff needs to show injury, loss or harm which the law recognises 

as compensable ‘damage.’ 

Recognisable categories  

 Physical damage/personal injury 

 Economic loss 

 Psychological damage 

 Other categories ? 

Is the loss of a chance of a better medical outcome recognised ‘damage’? 

 Tabet v Gett - The issue whether damage has been caused by a negligent act invites a 

comparison between a plaintiff's present position and what would have been the position in 

the absence of the defendant's negligence. A conclusion that earlier treatment would have 

altered that outcome is not possible. It could not therefore be demonstrated that the 

respondent's negligence was probably a cause of the appellant's brain damage. The general 

standard of proof required by the common law and applied to causation is relatively low. It 

does not require certainty or precision. It requires that a judge be persuaded that something 

was probably a cause of the harm the plaintiff suffered. 

Decision: The appellant is unable to prove that it was probable that, had treatment by 

corticosteroids been undertaken earlier, the brain damage which occurred on 14 January 

1991 would have been avoided. The evidence was insufficient to be persuasive. The 

requirement of causation is not overcome by redefining the mere possibility, that such 

damage as did occur might not eventuate, as a chance and then saying that it is lost when 

the damage actually occurs. Such a claim could only succeed if the standard of proof were 

lowered, which would require a fundamental change to the law of negligence. The appellant 

suffered dreadful injury, but the circumstances of this case do not provide a strong ground 

for considering such change. It would involve holding the respondent liable for damage 

which he almost certainly did not cause. 



Highway Authorities 

a. Brodie v Singleton Shire Council  (2001) 206 CLR 512 (includes Ghantous v 

Hawkesbury City Council) 

 Facts: Ghantos tripped on a footpath and Brodie was driving a truck when a 

bridge collapsed under him. 

 The HC abolished the nonfeasance immunity rule  

 S 37 (page 21 of Torts Reviewer Weeks 4-7) 

b. Stuart v Kirkland-Veenstra 

 Clear that the statutory framework must be carefully examined (ie not 

necessary linkage between mental illness and suicide so ‘power’ no 

enlivened). 

 Power not sufficient condition of liability 

 Closely examine scope, terms and purpose of legislation 

 Examine relationship between holder of power and plaintiff-> control over 

degree and nature of risk, degree of pl vulnerability, consistency/coherency 

of duty with relevant statute, other considerations (eg personal autonomy, 

special knowledge of risk to pl, pa entered into action) 

 Police here did not control risk, pl did. Relationship between pl and def did 

not give rise to duty 

 Search continues for a guiding principle 

 Different principles identified over time- not all useful (eg general reliance) 

 Vulnerability might be relevant to establishing nature of relationship 

(although not universally accepted) 

 Relationship might arise when pa commenced exercising powers (eg 

Pyranees) 

 Measure of control of risk might be relevant (critically look at the statute) 

 Power to apprehend under the statute did not arise because police officers 

did not believe husband mentally ill 

c. ACT v Crowley  

The judge found that the negligence arose from “specific positive acts” carried out by the officers 

involved who had assumed a duty of care in relation to the plaintiff. Her Honour was also satisfied 

that the breach of duty caused the injury to the plaintiff. The second defendant had also 


