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The elements 

An enforceable promise

Contract

Consideration 
or substitute

Intention to 
create legal 

relations

Compliance 
with any 

formalities

CapacityAgreement
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ACCEPTANCE

Unequivocal and words or conduct purporting to accept offer 
must be consistent with the offer

Must occur in response to the offer

CONSIDER:
Waiver
Silence 
Estoppel
Postal Rule
Form

AGREEMENT
(consensus ad idem)/meeting of the minds-Determined objectively
Smith v Hughes [1871] 6 LR QB 597 – old oats or new oats – age of oats not a condition of the contract. (NP1)

OBJECTIVE 
Blackburn J (at 607): If, whatever a man's real intention may be, he so conducts himself that a reasonable man would believe that he was assenting to the terms proposed by the other party, and that other 
party upon that belief enters into a contract with him, the man thus conducting himself would be equally bound as if he had intended to agree to the other party's terms.’ Smith v Hughes.
Must be: 
voluntary

OFFER

Objectively determined and can be made to anyone.
Carlill v Carbolic Smoke Ball Company [1893] 1 QB 256 – ‘offer to the world’ to anyone who performed conditions, 
not a puff as funds put aside. – NP2

Distinguished from:
• Invitations to deal
• Auctions
• Tenders 
• Advertisements
• Requests for further information 
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OFFER

Objectively determined and can be made to anyone.
Carlill v Carbolic Smoke Ball Company [1893] 1 QB 256 – ‘offer to the world’ to anyone who performed conditions, not a puff as funds put aside. – NP2

TERMINATION OF OFFERS

Revocation Rejection
Failure to accept on time Death

Failure of a condition -- Offer may be stipulated to terminate on occurrence 
(or non-occurrence) of a condition

Revocation will not be effective unless, and until it is communicated to the offeree. In this 
regard the postal rule does not apply.

Dickinson v Dodds (1876) 2 Ch D 463 – House sale offer open till 12th June  - no consideration to 
keep offer open, and the revocation was communicated (by 3rd party) and therefore could no 
longer be accepted. (NP 4)

Byrne v Van Tienhoven (1880) LR 5 CPD 344 - Postal rule doesn’t apply to revocation, as nobody 
would ever know if they had a binding contract upon which they could act.

- When making an offer to the world or a particular group, it must be revoked in the same way it 
was made. Eg. Carbolic Smokeball- publishing a similar ad in the same newspaper to revoke the 
offer would be sufficient.

COUNTER OFFER - Made in response to an offer but varies the terms.
Revokes the original offer - Hyde v Wrench (1840) 3 Beav 334.

DISTINGUISHED FROM:

• INVITATIONS TO DEAL
-Invite negotiations -Response will be an offer
Pharmaceutical Society of Great Britian v Boots Cash Chemists (Southern) LD [1953] 1 QB 401 – items 
on a shelf not an offer only invitation to treat/deal, invite negotiations. – NP2
Leftkowitz v Great Minneapolis Surplus Store 86 NW 2d 689 (1957) - (Supreme court of Minnesota)-$1 
coats, was an offer as it left nothing to negotiate, acceptance would give rise to a contract. – NP3

• AUCTIONS
Invite biding are invitations to deal/treat
AGC (Advances) Ltd v McWhirtier (1977) 1 BPR 9454 – McW placed highest bid when the reserve was 
removed but the owners didn’t want to sell to him, lost the case coz auction not an offer only invitation 
to deal. – NP2

• TENDERS –usually invitations to deal but can be a contract.
Blackpool & Fylde Aero Club v Blackpool Borough Council [1990] 3 All ER 25 –Tender may bind the 
invitor/offeror to consider the tender of the invitee (offer/acceptance). – NP2

• ADVERTISEMENTS  - generally invitations to deal (exceptions see Carlill & Leftkowitz) – NP2-3

• REQUESTS FOR FURTHER INFORMATION – or statements of possible terms
Harvey v Facey [1983] AC 552 – inquired as to price that someone may sell house, was ‘accepted’, held 
that held that the reply rather than being an ‘acceptance’ was an offer. NP 4
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MODE SPECIFIED FOR ACCEPTANCE 
BY OFFORER 

If the offeror stipulates a form for 
acceptance then:
If mandatory  acceptance not effective 
unless that method is used
If merely suggested  an equally quick or 
faster method is acceptable

May be interpreted as a suggestion -
Allied Steel & Conveyors Inc v Ford Motor 
Co 277 F 2d 907 (1960). NP 9

Electronic Transactions see NP10

POSTAL ACCEPTANCE RULE

Bressan v Squires [1974] 2 NSWLR 460
(Equity Div of the NSW Supreme Crt) NP 9
His Honour, after acknowledging that the 
postal rule would normally apply (as the 
Offeror indicated acceptance by post), but 
actual notice was required and had not 
been received by the date.

-not email
Brinkibon v Stahag Stahl und Stahl-
Warenhandelsgesellschaft mbH [1983] 2 
AC 34 (House of Lords) BP 71.
Postal rule does not apply to 
instantaneous forms of communication. 
-doesn’t apply to revocation
-Only applies if offer indicates acceptance 
could be by post

ACCEPTANCE
Unequivocal and words or conduct purporting to accept offer must be consistent with the offer

CONSIDER:
Waiver Silence 
Estoppel Postal Rule
Form

RELATIONSHIP BETWEEN OFFER 
AND ACCEPTANCE - Conduct must 

occur in response to the offer.
Doing what the offer asks when you 
didn’t know of the offer is not 
sufficient.
Crown v Clarke (1927) 40 CLR 227 -
(High Court of Australia) Dicta in this 
case also indicates that where the 
offeree knew of the offer, it will be 
presumed that they acted in 
response to it. NP 6

WHO CAN ACCEPT AN OFFER 
Boulton v Jones (1857) 2 H & N 
564; 157 ER 232-Only to whom it 
was made. NP 6

ACCEPTANCE NOT EFFECTIVE 
UNTIL COMMUNICATED TO THE 

OFFEROR 
Felthouse v Bindley (1862) 11 CB 
(NS) 869; 142 ER 1037 – Offer to 
buy horse saying “if I hear no more 
about him, I consider the horse 
mine” The judge found that as the 
acceptance of the offer had not 
been communicated, there was no 
contract. NP 7

BATTLE OF THE FORMS
Maxitherm Boilers Pty Ltd v Pacific 
Dunlop Ltd [1998] 4 VR 559 - (Vic 
Court of Appeal)
The judge found that the standard 
terms  were accepted even though  
not attached to the  quote, 
confirmed by a deposit after Max  
sent a fax setting out standard 
terms. The standards terms were  
terms of the contract as they were 
in the offer (‘subject to our standard 
terms’) that Pacific accepted. NP 7.
Butler Machine Tool Co Ltd v Ex-
Cell-O Corp (England) Ltd [1979] 1 
WLR 401 (Eng Crt of App) BP 59.
Offer and acceptance, counter offer 
etc. not used to determine terms. 
Instead used the importance placed 
on the term.

ACCEPTANCE BY CONDUCT 
Carlill v Carbolic Smoke Ball 
Company [1893] 1 QB 256 –
Acceptance by conduct, by notifying 
company of her having preformed 
conditions. NP 1, 11
Empirnall Holdings Pty Ltd v 
Machon Paull Partners Pty Ltd
(1988) 14 NSWLR 523 (NSW Court 
Aus)
Contract never signed but, 
Empirnall’s conduct taking the 
benefit with knowledge of the terms 
and the offeror’s reliance on 
payment in return for the work, a 

contract was in place. NP 8.

BILATERAL AND UNILATERAL 
CONTRACTS

Bilateral = each party makes a 
promise. (2 promises)
Unilateral= one party makes a 
promise (1 promise)
Carlill v Carbolic Smoke Ball Company 
[1893] 1 QB 256 – Acceptance by 
conduct, by notifying company of her 
having preformed conditions. NP 11.

Errrington v Errington [1952] 1 All ER 
149 -(Eng Court of Appeal)
Father promised to transfer house 
upon his death to his son and 
daughter-in-law if they paid off the 
mortgage. The judge found that the 
father could not have withdrawn the 
unilateral contract after the 
son/daughter-in-law had commenced 
making payments, but would only be 
bound be it as long as she continued 
making payments and paid off the 
mortgage.
Mobil Oil Australia Ltd v Wellcome
International Pty Ltd (1998) 81 FCR 
475 (FCA (Full Court))
Mobil rewards scheme to dealers 
‘nine-for-six’ offer. The court did not 
accept that there is a universal 
proposition that an offeror cannot 
revoke an offer once the offeree 
commences performance of the 
sought act of acceptance. 

ESTOPPEL
The law may treat a case as if acceptance 
has happened even though it has not.

Entores Ltd v Miles Far East Corporation
[1955] 2 All ER 493 at 495 NP 8
Denning LJ gave the following examples: 
“But, suppose that he does not know that 
his message did not get home. He thinks 
it has … so that the man who sends an 
acceptance reasonably believes that his 
message has been received. The offeror … 
will be estopped from saying that he did 
not receive the message of acceptance. It 
is his own fault that he did not get it.”

Brinkibon v Stahag Stahl und Stahl-
Warenhandelsgesellschaft mbH [1983] 2 
AC 34 (House of Lords)
Postal rule does not apply to 
instantaneous forms of communication. 

AGREEMENT WITHOUT OFFER AND 
ACCEPTANCE

Clarke v Dunraven [1897] AC 59 - Yacht race 
participants contract with each other by 
agreeing to race rules. NP 11.

Brambles Holdings Ltd v Bathurst City Council 
NSWCA 2001 BP 79.
Council said brambles could increase the fees 
but they should give part of them to the 
council for to fund a treatment plant. 
Brambles charged the higher fees but refused 
to pay the Council. Brambles, by charging the 
higher fees, had accepted the Council’s offer 5



CAPACITY
Capacity to make an ‘enforceable’ agreement

PRESUMPTION
At common law this was presumed, But 
exceptions were recognised.

EXECEPTIONS
Those with a mental disorder 
Those who are suffering intoxication
Minors
Bankrupts
Companies
The Crown

MENTAL INCAPACITY
‘Two stage ‘process
Contract voidable by a contracting party 
who suffers mental incapacity if-
As a result of their mental incapacity 
they are unable to understand nature of 
the contract
AND the other party knew this (or 
should have)

The contract need not be unfair (though 
unfairness may show lack of capacity) 
Cannot be relied upon by the sane party

Who has the onus of proof?
Party seeking to withdraw from contract

HOW DO YOU ESTABLISH 
INCAPACITY?

Look at surrounding circumstances 
Case-by-case basis

Was party capable of understanding the 
‘general nature’ of what he/she was 
doing?
Relevant factors?
• Unfairness of contract
• Views of doctors caring for the 

person 

WHAT IF PARTY SUBSEQUENTLY 
WANTS TO GO AHEAD WITH THE 
CONTRACT?
May ‘ratify’ it after incapacity passes 
or during a lucid period

Gibbons v Wright (1954) 91 CLR 423 
(HCA) -Lack of capacity voidable. 
There is no ‘fixed standard of sanity’ –
simply a requirement that each party be 
of ‘such soundness of mind as to be 
capable of understanding the general 
nature of what he is doing by his 
participation.’
They concluded lack of capacity made a 
contract voidable only – so unless the 
sisters, in their lifetime, sought to avoid 
the contract it remained valid and 
enforceable. NP 33.
Hart v O’Connor [1985] 1 AC 1000, 
(Privy Council on appeal from NZ)
It found that a contact entered into by a 
lunatic who appears to be sane is to be 
judged by the same standards as a 
contract by a person of sound mind, and 
is not voidable. NP 34.

INTOXICATION

Contract voidable if –

1. Contract party is so intoxicated (or affected 

by drugs) that cannot understand what they 

are doing

2. AND this was known to the other party

3. And the other part took advantage of this 

to conclude and unfair agreement

Statutory intervention (s 49 Supreme Court Act) NP 
37.
Contracts with minors void if involves-

Contract for repayment of money lent
Contracts for payment of goods (except 
necessities)
Accounts stated (eg, admitting you owe 
money – IOU)

Common law still applies for contracts for land, 
services, and employment

How do you enforce a contract made during 
minority?
 You can’t – must make a fresh contract after 
turning 18 (ss 50 and 51)

COMPANIES
Common law position
Company’s contractual capacity limited by its own 
constitution
The Corporations Act 2001 (Cth) NP 38.
 Company has same legal capacity as individual s 
124(1)
Not invalid just because beyond constitutional 
powers s 125(1) and (2)
How does a company make an agreement?
Using common seal s 127(2)
Through an agent having authority to act on the 
company’s behalf s 126(1)

PRE-REGISTRATION CONTRACTS
Contracts made by promoters of company before 
company formed and on behalf of company
Are they binding?
yes - if company ratifies it when formed s 131(1) NP 
38.
No - if they don’t ratify - but the parties making
contract may be personally liable

MINORS VALID CONTRACTS
Necessities
Beneficial employment contracts
Where they relate to property or involve 
ongoing relationships (Binding only if 
ratified after turning 18)
NECESSITIES
Goods or services necessary for 
reasonable Lifestyle taking into account 
all the circumstances
Who must prove contract for necessity?
Party seeking to enforce (the supplier)
EXCEPTIONS TO NECESSITY 
if minor already well provided; or
Terms unduly onerous - Reasonable price 
payable in that case

Nash v Inman [1908] 2 KB 1 (Eng Crt of 
App) NP 36.
The Court found that in order for the 
plaintiff’s claim to be successful, he 
needed to prove that the minor not only 
needed the necessities, but also that the 
did not already own a sufficient supply of 
them.

s 7 of the Goods Act 1958 (Vic) NP 36.
Where necessities are sold to a minor, or 
to a person of mental incapacity, that 
person must pay a reasonable price
therefore. ‘Necessities’ in this section 
means goods suitable to the condition in 
life of such a person and to his actual 
requirements at the time.

Blomley V Ryan (1956) 99 CLR 362 (HCA) –drunk 
and agreed to sell at unfair (low) price. VOID 
‘Mere’ drunkenness will not permit a person to 
get out of a contract. However, where one party 
was – to the knowledge of the other – ‘seriously 
affected by drink’, equity will refuse specific 
performance.  In addition, if a court is satisfied a 
‘contract disadvantageous to the party affected has 
been obtained by "drawing him in to drink", or that 
there has been real unfairness in taking advantage 
of his condition, the contract may be set aside.‘

BANKRUPTS

Does bankrupt have capacity to contract? - Yes

What about unprofitable contracts made just 
prior to bankruptcy? - May be disclaimed by 
trustee

Any restrictions? - Yes – limited amount of credit 
can be obtained

THE CROWN – NP 35-36.
Position at common law?
Had contractual capacity 
But no legal proceedings could be taken against the 
Crown
This immunity has been removed by legislation
Legislation
 Contracts can be enforced in most cases
Limitations?
Power to contract restricted by statute
Sometimes Crown may not fetter exercise of 
discretionary powers
Damages requires parliamentary appropriation

MINORS – Under 18
Generally cannot enter into contracts: they lack 

capacity (voidable)
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THE NATURE OF CONSIDERATION 
Dunton v Dunton (1892) 18 VLR 114 (Victorian 
Full Court)
Held: The promise made by Mrs. Dunton to 
behave in a certain way was good consideration 
for the promise made by Mr. Dunton to pay the 
maintenance. NP 20.
Chappell & Co Ltd v Nestle Co Ltd [1960] AC 87 
(House of Lords)
Nestle promotional offer 3 wrappers and some $ 
for a record. The judge found that the wrappers 
did form part of the consideration, and that is 
was irrelevant that once received the wrappers 
were of no benefit to Nestle. NP 20.
Carlill v Carbolic Smoke Ball Company [1893] 1 
QB 256 (Eng Crt of Appeal) 
Consideration was the benefit of sales to the 
promisor and the inconvenience Mrs Carlill
suffered at the request of the promisor. NP 20.

CONSIDERATION MUST BE REAL BUT 
NEED NOT BE ADEQUATE

Chappell & Co v Nestle [1983] 1 QB 256, (English 
CoA)
The judge found that the wrappers did form part 
of the consideration, and that is was irrelevant 
that once received the wrappers were of no 
benefit to Nestle. NP 20.

ILLUSORY CONSIDERATION
 consideration that appears to be real but is 
not in fact anything of substance (i.e.) it is not 
really there 
Biotechnology Australia Pty Ltd v Pace (1988) 
15 NSWLR 130 (NSW Crt of Appeal)
A contract made for consideration which is 
illusory is unenforceable: a consideration is 
illusory if its payment or fulfilment depends 
entirely upon an unfettered discretion vested in 
the promisor. NP 21.

CONSIDERATION P1 

The price stipulated by the promisor for a 
promise (can be anything asked for provided 
it is not illusory or unlawful)
Can be:
i) Performing an act
ii) Refraining from performing an act
iii) Promising to do something in return (most 
common)
Consideration has a flexible nature and gives 
cope for judicial creativity.

CONSIDERATION IS NOT REQUIRED:
• When the promise is in a deed (i.e.) under 

seal
• When  the doctrine of promissory 

estoppel applies

CONSIDERATION MUST PASS FROM THE 
PROMISEE (person who makes the 

promise) TO THE PROMISOR (who must 
nominate & receive the consideration)

-It need not move to the promisor (can be 
received by 3rd party)
-A 3rd party cannot provide consideration

WHERE THERE ARE 2 PROMOSEE’S
Where promise made to joint promisees then 
Either promisee can enforce
Even though consideration only moved from 
one of them
Coulls v Bagots (1967) 119 CLR 460 (HGA)

CONSIDERATION BENEFIT AND 
DETRIMENT

Is there a benefit to the promisor and 
detriment to the promise?
consideration does not have to be a benefit 
to the promisor
consideration must be a detriment to the 
promisee

‘EXECUTED’ CONSIDERATION
Consideration in the form of 
the performance of an act

‘EXECUTORY’ CONSIDERATION
Consideration in the form of 
a promise

Carlill v Carbolic Smoke Ball Company 
[1893] 1 QB 256 (Eng Crt of Appeal)
Consideration was the benefit of sales 
to the promisor and the inconvenience 
Mrs Carlill suffered at the request of 
the promisor.
Catching the cold was a condition 
precedent to entitlement – not 
consideration.

CONSIDERATION DESTINGUISHED 
FROM PREFORMING A 

CONDITION
Australian Woollen Mills v 
Commonwealth (1954) 92 CLR 424 
(HCA)
The statement made by the 
Commonwealth was not offered as 
consideration for the Plaintiff buying 
the wool. The promise was not offered 
as consideration for the doing of the 
act, and that the act [buying and using 
the wool as directed] was really done 
in consideration of a potential promise 
inherent in the statement or 
announcement.’. NP 19.
Beaton v McDivitt (1987) 12 NSWLR 
162
Held 2:1 there was consideration, this 
was the act of going onto the land and 
working it as requested. (Working the 
land in exchange for some of the 
property). (Contract still failed under 
frustration). NP 19.

PERFORMING AN EXISTING DUTY AS 
CONSIDERATION

PERFORMING A CONTRACTUAL DUTY 
ALREADY OWED BY THE PROMISEE TO 

THE PROMISOR 
Qualifications

Doing more than the existing duty –
something extra 
Performing when the existing duty has 
terminated 
Performing when the existing duty 
does not operate 
Performing as part of a compromise of 
a dispute about performance of the 
duty
Where performance confers a benefit 
on the promisor or ‘obviates a 
disbenefit’

CONTRACTUAL DUTY OWED TO THE 
PROMISOR –Not good consideration.

Stilk v Myrick 1809 2 Camp 317; [1809] EWHC 
KB J58, 170 ER 1168
The agreement was not enforceable because 
there was no consideration given by the plaintiff 
for the promise to pay. The remaining crew 
were already bound to work the vessel. 

Popiw v Popiw [1959] VR 197, (Supreme Court 
of Vic)
Moving back with her husband was 
consideration the husband, obtained something 
more advantageous than the ‘right of cohabiting 
with his wife’. NP 24.

Unless there is an additional benefit (something 
extra)
Musumeci v Winadell Pty Ltd (1994) 34 NSWLR 
723 (NSW Supreme Crt) NP 23.

CONSIDERATION MUST BE GIVEN IN 
RETURN FOR THE PROMISE

Harrington v Taylor 36 SE 2d 227 (1945) Supreme 
Court of North Carolina.
Woman saved man’s life blocking a knife with her 
hand, guy said he would pay her damages, gave her 
some $ then no more. It was decided that a 
humanitarian act of this kind (paying damages to 
alleviate the plaintiff’s misfortune), voluntarily 
performed, is not such consideration as would entitle 
the plaintiff to recover by law. NP 21.

Pao On v Lau Yiu Long [1980] AC 615 (Privy Council 
on appeal from HK)
A service performed in the past may be good 
consideration for a subsequent promise to pay for 
that service if it was performed at the promisor’s 
request and it was understood that it would be paid 
for.
and the sale had already been completed. NP 21.

PAST CONSIDERATION IS NOT GOOD 
CONSIDERATION

Because the ‘consideration’ was not provided in 
response to the promise; there was no bargain.

Roscorla v Thomas (1842) 3 QB 234
Promise made after the contract for sale of a horse. 
Not binding as no consideration was made for the 
promise and the sale had already been completed. 
NP 21.

EXCEPTIONS TO THE PAST CONSIDERATION 
RULE

Where the consideration was provided at the 
promisor’s request
The existence of a debt is good consideration for a 
promise to pay
S. 32 of the Bills of Exchange Act 1909 (Cth)
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CONTRACTUAL DUTY OWED TO A 3RD

PARTY
Was good consideration in Pao On v Lau 
Yiu Long [1980] AC 615 (Privy Council on 
appeal from Hong Kong) NP 23.

WHERE PERFORMANCE CONFERS A 
BENEFIT ON THE PROMISOR OR 

‘OBVIATES A DISBENEFIT’
Williams v Roffey Bros and Nicholls 
(Contractors) Ltd (1990) 1 All ER 512 
The benefit to B (or obviation of 
disbenefit) is capable of being good 
consideration for B’s promise (extra $ to 
complete work on time)

PUBLIC DUTY CAN BE 
CONSIDERATION IF IT WENT ABOVE 

AND BEYOND 
Glasbrook Bros Ltd v Glamorgan County 
Council [1925] AC 270 (House of Lords) 
NP 24.

PART PAYMENT OF A DEBT AS 
CONSIDERATION –generally not 
consideration. (Can work if you give 
something else extra i.e. Pay earlier or $ 
plus something)

Pinnel’s Case (see (1602) 5 Co Rep 117a; 
77 ER 237).
Payment of lesser sum on the day the 
full payment is due is not good 
consideration for a promise not to claim 
the balance. 
Foakes v Beer (1884) 9 App Cas 605 
(House of Lords). NP 25.

SETTLING A LEGAL DISPUTE OR GIVING UP A CLAIM 
CAN BE CONSIDERATION

Wigan v Edwards (1973) 47 ALJR 586. (Sale of house)

PROMISSORY ESSTOPEL

Central London Property Trust Ltd v High Trees House Ltd 
[1947] 1 KB 130 (King’s Bench Division)
The court recognised the doctrine of estoppel, but found that 
the parties intended the rent reduction to be temporary only. 
Central London’s claim succeeded. NP 26.

Waltons Stores v Maher (1988) 164 CLR 387, (HCA) NP27.
M were entitled to assume exchange of contracts mere 
formality, Promissory estoppel extends to representations as 
to future conduct.
Promise may be enforced (‘sword’, not just a ‘shield’) if:
• Promisor makes promise
• Promisor encourages assumption that the promise will be 

performed
• Promisee relies on this to their detriment
• The promisor failed to act to ensure the plaintiff avoided 

the detriment
If promisor reneges on promise before promisee acts in 
reliance then promise cannot be enforced.

Sidhu v Van Dyke (2014) 251 CLR 505 (HCA) BP 150.
It is not the unperformed promise that invites equity, but the 
detrimental reliance of the promisee. Onus of proof is on the 
promisee. Balance of probabilities.

CONSIDERATION P2 
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