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Introduction: Principles of Civil Procedure 
 
What is civil procedure?  

- Process for the resolution of disputes; machinery to facilitate the enforcement of substantive 
rights; purpose is not only to provide courts and rules to facilitate dispute resolutions, but also to 
perpetuate the rule of law 

- Courts at all levels of jurisdiction have capacity to hear civil disputes (our focus is on the Victorian 
Supreme Court Rules) 

 
The Courts  

- Victoria has a 3 tiered court system  
o Supreme Court (and Court of Appeal) 

 The superior court in Vic which hears and determines substantial criminal and civil 
matters 

 Empowered to make its own rules and regulate its procedure (practice directions, 
award costs, strike out pleadings if no proper basis – but still subject to statute 

 The list system in the SCV: 

 Commercial Court  
o Intensively case managed 

 Major torts list  
o Associate Justice manages interlocutory stages until case is ready 

for trial 

 Other specialty lists  
o Admiralty; building; corporations; intellectual property; planning; 

tax appeals; long cases 
o Varying degrees of case management 

o County Court 
 Hears both middle tier criminal and civil disputes  

o Magistrates’ Court  
 Handles minor criminal matters and private disputes of up to $100,000 

o Victorian Civil & Administrative Tribunal (VCAT) 
 Guardianship claims; body corporate disputes; land valuation claims; construction 

work 
 
Sources of Procedural Law 

- SCV was established by the Supreme Court Act (SCA) 
o SCA sets out SCVs composition, administration and statutory powers 

- Delegated legislation (e.g. regulations) 
o S. 25 SCA – gives judges the power to make rules (example of delegated legislation). 

These rules are not a code, merely complement the inherent jurisdiction of the court 
- Supreme Court (General Civil Procedure) Rules 2005 and 2008 
- Practice notes and directions 

o Not legally binding (very detailed) 
- Inherent jurisdiction  

o The SC, as the superior court, has inherent jurisdiction (ensures convenience and fairness 
in legal proceedings) 

o Supreme Court General Civil Procedure Rules 
 r 2.01(2) where there has been failure to comply with these Rules, the Court can 

set aside a proceeding or part of a proceeding or allow amendments or make 
orders dealing with the proceeding generally 
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 r 2.04: The Court may dispense with compliance with any of the requirements of 
these Rules, either before or after the occasion for compliance arises  

o Prevents steps being taken that would render the judicial proceedings ineffective; 
o Prevents abuse of process; and; 
o Acts in aid of superior courts – aiding or controlling inferior courts or tribunals  

 
The Participants in Civil Litigation  

- Plaintiff (party commencing the action) 
o Usually a single plaintiff  
o Co-plaintiffs may join in the same proceeding where they have a right arising out of the 

same transaction 
- Defendant (party defending the action) 

o May be single or multiple defendants  
o The cause of action against multiple defendants may be joint, several or alternative  

 
The Adversarial System vs. Other models of Litigation  
Victoria’s adversarial system – judge does not interfere with the parties  
Inquisitorial system – judge has an active role  
 
 

Judicial Role & Case Management  
 

Underlying case management is the promotion of efficiency, reduction of delay and reduction of cost: 
- r 1.14: “…shall endeavour to ensure that all questions in the proceeding are effectively, 

completely, promptly and economically determined.” 
 
Case management – shifts away from the adversarial model, where the judge is actively involved from 
start to finish. There is a more managerial judicial role emerging. 
 
Objectives of case management include, per Lord Woolf:  

- Achieving an early settlement; 
- Diversion of cases to alternative methods for resolution; 
- Encouraging a spirit of cooperation between the parties 
- Identification and reduction of issues as a basis for case preparation; 
- When settlement cannot be achieved, progressing cases to trial as speedily and at as little cost as 

is appropriate 
 
Judicial interpretation of case management:  

- QLD v JL Holdings – case management is but one consideration to be taken into account, 
particularly when the court needs to ensure that all matters in dispute between parties are dealt 
with in one proceeding.  
Overruled by: 

- Aon Risk Australia v ANU – whether a party should get leave to amend depends on the rules, all 
the circs of the case and a number of factors including the reason for the delay, whether the 
other party will suffer prejudice (and whether costs adequately compensate for that), prejudice 
to other litigants, whether application is made in good faith, prejudice of other litigants awaiting 
dates or whose trial dates may be affected. 
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Post-Aon – parties are NOT entitled to raise any arguable case at any stage of the proceedings, subject 
only to payment of costs  
 
Civil Procedure Act 2010  

- Act commenced on Jan 1, 2011. It applies to civil proceedings in the Supreme, County and 
Magistrates’ Courts  
 

- What did the CPA introduce? CPA Chapter 2 introduces: 
o Overarching Purpose: s. 7(1): to facilitate the just, efficient, timely and cost-effective 

resolution of the real issues in dispute between litigants, by requiring the courts to 
exercise their powers having regard to a range of objectives including: 

 The public interest in the early settlement of disputes;  
 The efficient use of judicial resources;  
 Minimising delays in the determination of disputes; and  
 Ensuring that the approach to a civil proceeding is proportionate to the 

complexity of the issues in the proceeding and the amount in dispute 

 s. 8: Courts must have regard to the overarching purpose in exercise or 
interpretation of any of its powers;  

 s. 9: Courts given power to further the overarching purpose; 
o Overarching Obligations: s. 16 sets out paramount duty to the court to further the 

administration of justice;  
s. 17-26: Set out other overarching obligations:  

 Act honestly s. 17 
 Only make claims that have a proper basis s. 18 
 Only take steps to resolve or determine dispute s. 19 
 Cooperate in the conduct of the civil proceeding s. 20 
 Not mislead or deceive s. 21 
 Use reasonable endeavours to resolve the dispute s. 22 
 Narrow the issues in dispute s. 23 
 Ensure costs are reasonable and proportionate s. 24 
 Minimise delay s. 25 
 Disclose the existence of documents critical to dispute s. 26 

 
- Case Management under the CPA 2010 – Part 4.2 

o s. 47: a court may give any direction or make any order it considers appropriate to further 
the overarching purpose e.g. Under s. 47(2), 48 & 49: 

 Directions to ensure that the proceeding is conducted promptly and efficiently 
 Identifying the issues in dispute at an early stage 
 Encouraging the parties to cooperate, settle or use appropriate dispute resolution 
 Fixing timetables and making use of technology 
 Limiting the time for hearing, the number of witnesses, and the time for 

examination or cross-examination 
o s. 51 - 53: If a party contravenes a case management order or direction, the court may 

make any order that it considers appropriate, including: 
 Dismissing the civil proceeding 
 Striking out or limiting any claim or defence 
 Disallowing or rejecting any evidence 
 Directing the person to pay the costs of another party or person 

 
- Civil Procedure Amendment Act 2012: 
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o All amendments except those relating to certification start on Dec 24, 2012 
o Certification amendments start on March 31, 2013  

 
 

ADR: Appropriate/Alternative Dispute Resolution 
 
Litigation  

- s. 24(1) CHRRA Charter of Human Rights and Responsibilities Act – A party to a civil proceeding 
has a right to have the proceeding decided by a ‘competent and impartial court or tribunal after 
a fair and public hearing’  

- s. 66(1) CPA; r 50.07 SCR – A court may make an order referring a civil proceeding, or part of a 
civil proceeding, to appropriate dispute resolution  
s. 3 defines ADR to mean a process attended by a party for the purpose of negotiating a 
settlement or narrowing the issues in dispute. 

o s. 66(2) CPA – This can be ordered regardless of the parties’ consent so long as the type 
of ADR to which the civil proceeding or part of the civil proceeding is referred is NOT: 

 (a) arbitration; or 
 (b) reference to a special referee; or  
 (c) expert determination; or 
 (d) any other type of ADR which results, directly or indirectly, in a binding 

outcome  
o ADR may only be compulsorily ordered without the parties’ consent where it is non-

determinative: s. 24 CHRR Act  
 

- Limitations of Litigation: 
o Unpredictability of outcome, and risk of unfavourable decision or enforcement 
o Delay and costs  
o Courts concerned with legal rights rather than duration solutions to disputes 
o Parties’ r’ships often irrevocably damaged 

 
- Differences between litigation and ADR  

o Flexibility  
 Parties have a lot more control over when ADR is conducted  

o Control by parties  
 Many ADR processes are privately arranged; parties are free to design a process 

that suits their own needs; separate third parties (parties can often choose who 
that party is) 

o Cost and time  
 ADR is a cheaper and more time efficient (e.g. having a mediation via video 

conference rather than getting everyone to fly into Melbourne and attend court) 
o Enforcement 

 Litigation involves a judgment debt – if the D does not pay the sum awarded to P, 
then P will have to enforce it 

o Relationships  
 ADR has a much better chance at maintaining ongoing commercial r’ships.  

 
When is ADR suitable? 
Where liability is straightforward; not too many factual issues in dispute; assessment of damages is 
straightforward. 
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- Key Objectives of ADR: 
1. Resolve disputes in an effective and efficient way; 
2. Provide fairness in the procedure;  
3. Achieve lasting outcomes that are broadly consistent with the parties’ and public interest 

- Categories of ADR Processes:  
o Determinative – third party makes a determination on dispute (e.g. arbitration) 
o Facilitative – third party helps to manage the process of dispute resolution (e.g. 

mediation); does not make the decision but helps parties achieve a decision 
 Models of ADR 

 Arbitration (determinative) – parties present arguments and evidence to 
arbitrator and decision is then usually binding.  

 Mediation (facilitative) – parties, together with mediator, identify issues in 
dispute, develop options, consider alternatives and try to reach an 
agreement. 

 Expert Determination (determinative) – independent expert appointed to 
make binding determination on some particular facts or issues. 

 Early Neutral Evaluation (determinative) – merits of case assessed and 
issues identified at early stage to encourage settlement.  

 Hybrids  
 
Arbitration 
What is this?  

- It is essentially litigation but in the private sector  
o Described as a ‘quasi-judicial’ process) 

- Disputes resolved by an impartial third party who is chosen by the parties who agree in advance 
to abide by the decision (award) of the arbitrator  

o Arbitrator’s determination is binding on parties (thus parties must consent to this 
process) 

- Unlike court decisions, arbitration does not create a precedent 
 
Advantages of arbitration: 

- It is private, unlike the courts which are generally open to the public and the press 
- Parties may appoint arbitrator of their choice rather than have a judge imposed upon them by 

the court 
- Arbitrator need not be a lawyer, and may have superior technical skills that can assist in deciding 

a case that is more technical than legal 
 
Features of Arbitration: 

- Less formal than litigation 
- Can be conducted under a court-annexed scheme  
- Rules of evidence relaxed 
- Arbitrator makes determination  
- Outcome is binding on the parties 
- Some legislative regulation 

o International Arbitration Act 1974 (Cth) 
o Commercial Arbitration Act 2011 (Vic) 

 
Mediation 
What is mediation? 

- It is facilitated negotiation 
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- The mediator is a process facilitator  
- There is no set procedure, thus can be adapted to the dispute/parties  
- Mediator will not express opinions or offer advice to the disputants  
- Accessible, confidential process, no resolution will be passed without parties’ consent  
- Like arbitration, it can be mandated by contract, by court, or voluntarily undertaken by the 

parties 
o Good for family court  
o Will not work in domestic violence disputes  

 
Mediation vs. Litigation: 
 
 
 
 
 
 
 
 
Mediation outcome  

- Settlement incorporation into an agreement 
- Such an agreement amounts to a contract  
- What can parties do to enforce the settlement agreement if other party does not comply? 

o Are these settlement agreements enforceable? Depends on the drafting – need to have 
the document drafted into a contract and signed by both parties 

- Contrast with effect of a court judgment or arbitration award  
 
When NOT to use mediation: 

- History of dishonesty or fraud  
- Need to set a precedent  
- Significant power imbalance between parties  
- One party has no incentive to settle  

 
 
ADR and the Legal Profession  

- Lawyers need to be fully aware of all ADR options and advise clients accordingly 
- Range of matters to consider regarding advice to clients and involvement in ADR processes  
- Some commentators suggest lawyers who do not take ADR seriously, or fail to advise their 

clients, are susceptible to sanctions 
 
 
Enforcement of ADR  

- ADR outcomes can vary greatly –  
o Determinative ADR (parties must comply);  
o Facilitative ADR (may depend on whether the enforceability clause is sufficiently certain  

 
 
 
 
 

 Mediation 

 Decisions made by parties 
 Process and outcome are private 
 Outcome is based on interests 
 3rd party’s role is to facilitate 

negotiation 

Litigation 

 Decisions made by third party (judge) 
 Process and outcome are usually public 
 Outcome is based on (legal) rights  
 3rd party’s role is to decide who is 

right/wrong 
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Jurisdiction 
 
In order for the plaintiff to bring their case, P must show that the court has both SM jurisdiction and 
territorial jurisdiction.  
 

1. Subject matter jurisdiction (over an area) 
 

a. Victorian Courts – STATE JURISDICTION 
 

Magistrates Court  
- Mag court can only hear matters up to $100,000: s. 100 Magistrates Court Act 

o Excludes prerogative writs and administrative proceedings: s. 100(2) MCA 
 

County Court  
- Original jurisdiction  

o Can hear all claims for personal injuries and other person actions  
s. 37(1)(a) County Court Act: All applicants, claims, disputes and civil proceedings 
regardless of the type of relief sought or the subject-matter as are not by this or any 
other Act excluded from its jurisdiction” 

 N.B. Previous jurisdictional limit of $200,000 was abolished Jan 1, 2007 – 
therefore CC and SC have almost equal jurisdiction  
 

- Appellate jurisdiction  
o Hears appeals from the criminal jurisdiction of the Mags Court of Victoria; hears appeals 

from the orders of magistrates within the criminal and family divisions of the Children’s 
Court  
 

Supreme Court  
- General civil jurisdiction is vested in the VSC by legislation – s. 85(1) Constitution Act (Vic): 

“…shall be the superior court of Vic with unlimited jurisdiction”  
 Related indirectly to SM jurisdiction is the existence of inherent jurisdiction in the VSC by 

virtue of s.85 Constitution Act – SCV has power to regulate its own processes to prevent an 
abuse of process; the power stems not from any particular statute or legislation, but rather 
from inherent powers invested in a court to control the proceedings brought before it. 
 

- Trial division: 
o Commercial court;  

 Intensively case managed  
o Major torts list;  

 Associate Judge manages interlocutory states until case is ready for trial (then 
handed to civil list) 

o Other specialty lists  
 Admiralty, TAC, corporations, IP, planning, long cases 
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 Varying degrees of case management (e.g. TEC has a resource conference early in 
proceedings) 
 

- Appellate division (Supreme Court of Appeal) – hears appeals from the CC, SC and VCAT 
o Established under the Constitution (Court of Appeal) Act 1994 

 
 
 
VCAT 

- Established in 1999  
- Has 3 Divisions: 

o Civil; Administrative; Human rights  
- Jurisdiction derives from numerous pieces of legislation including: 

o Fair Trading Act 1999; 
o Residential Tenancies Act 1997; 
o Domestic Building Contracts Act 1995; 
o Equal Opportunity Act 1995;  
o Planning and Environment Act 1987; and 
o Guardianship and Administration Act 1986  

- Jurisdiction determined by nature of dispute, rather than amount of dispute 
 
 

b. Courts exercising – FEDERAL JURISDICTION  
 

High Court  
- Original jurisdiction  

o Has jurisdiction to hear all matters arising (s. 75 Constitution)  
 Under a treaty; 
 Affecting representatives of other countries, Cth or person being sued as a 

representative if Cth is a party;  
 Between States, between residents of different states or between State and 

resident of another State; 
 Writ of mandamus/prohibition of injunction against officer of Cth 

o Also has jurisdiction to hear matters involving interpretation of the Constitution (s. 76(i) 
Constitution & s. 30 Judiciary Act) 
 

- Exclusive jurisdiction  
o Includes matters arising directly under any treaty and suits between States  

(s. 38 Judiciary Act) 
 

- Appellate jurisdiction  
o Has jurisdiction to hear appeals from all judgments, decrees, orders and sentences of (s. 

73 Constitution):  
 Any justice(s) exercising HC’s original jurisdiction;  
 Any other federal court exercising federal jurisdiction, or the Supreme Court of 

any State. 
o s. 35A Judiciary Act – Special Leave is required:  

 Criteria for special leave:  

 (a) Proceedings involve a question of law  
o (i) of public importance; OR 
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o (ii) HCA required to resolve differences of opinions between courts 
as to the state of the law; AND  

 (b) Interests of the administration of justice, either generally or in the 
particular case, requires the HCA to consider the judgment. 

 
Process for getting special leave: 

o File a written summary of argument (not to exceed 10 pages) 
o Appeals can be dismissed on the papers (i.e. without any oral hearing) 
o Get 20mins to convince HC that your case is worthy of consideration 

 The court has time to decide only about 50-60cases per year; success rate of special leave 
application is about 6-8% 
 

o s. 40 Judiciary Act  
A party with a case ‘pending’ in a federal court or state court can apply to HC for an order 
removing the matter to the HC 
 

Federal Court  
- Original jurisdiction  

o FCA has original jurisdiction over those matters which the Cth Parliament have specially 
invested (s. 19(1) Federal Court Australia Act) 

o The jurisdiction conferred by s. 19(1) corresponds with the jurisdiction conferred by the 
HC by s. 75(v) of the Constitution 
 

- Appellate jurisdiction  
o FCA can hear appeals from a single judge of the FC; appeals from judgments of a court of 

a state but not full VSCA (s. 24(1) FCA) 
 

The Federal Court does NOT have jurisdiction to hear state matters, HOWEVER:  
o Accrued jurisdiction 

 Both claims arise from the same facts/ are closely connected 
o Associated jurisdiction  

 All of the things that give rise to a cause of action arise from the same 
event/transaction  

 
Accrued jurisdiction  

- s. 22 FCA  
Court shall grant all remedies to which any of the parties before it appear to be entitled so that, 
as far as possible, all matters in controversy between the parties may be completely and finally 
determined and multiplicity of proceedings avoided  

o N.B. The federal claim must be the main claim – “– “federal jurisdiction is attracted only if 
the federal claim dominates the dispute” (Fencott v Muller) 

- Note the overlap with cross-vesting  
o From Wakim – Federal courts are allowed to exercise state jurisdiction so long as the fed 

court can maintain its accrued jurisdiction 
 If no accrued jurisdiction, Federal courts cannot exercise state jurisdiction given 

this part of the cross-vesting legislation is unconstitutional  
 
Court has jurisdiction to determine the whole of the controversy between the parties, even if some part of the 
controversy would otherwise be outside of the jurisdiction. 
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o ‘Matters’ – all causes of action arising from the same events/transaction (Fencott v 
Muller); it is given a broad definition thereby aiding a more speedy process  
 

- This is a discretionary jurisdiction enabling determination of claims which arise under the CL or 
state legislation if they are part of the same ‘matter’ as the claim within the Federal Court’s 
primary jurisdiction (Fencott v Muller) 

 
E.g. P wants to sue D for misleading and deceptive conduct (which the FCA DOES have jurisdiction to hear), but P also 
wants to sue D for breach of K (FCA does NOT have jurisdiction) – in order for the FCA to hear both matters, the 
matters must be so related that they are inseparable. 
 

PROBLEM: 
- What if the federal matter finishes first? Does the FCA still have jurisdiction to hear state matters? NO.  

o If the federal matter finishes, then the accrued jurisdiction disappears. 
- Thus it will be in the P’s interest to settle the federal matter first so that the FCA will no longer have 

jurisdiction to hear the state matters given the accrued jurisdiction, which is attached to the original 
jurisdiction, no longer exists. 

 
Associated jurisdiction 

- s. 32(1) FCA: 
FCA has jurisdiction regarding matters which are not otherwise within its jurisdiction, that are 
associated with matters in which the jurisdiction of the court is invoked. 

- Associated jurisdiction may exist where the matter is sufficiently associated with matters within 
the Federal Court’s jurisdiction (Phillip Morris) 

o Both claims must arise out of facts substantially the same or closely connected  
o May include matters disparate from one another and thus not accrued jurisdiction 

 
Invested jurisdiction 

- Parliament can invest any state court with federal jurisdiction (s. 77 Constitution) 
- Federal Parliament can give a state court the same jurisdiction as the original jurisdiction of HCA 

(s. 39 Judiciary Act) 
 
 
Fencott v Muller – accrued jurisdiction  
There was a sale of a restaurant and wine bar in Perth. The purchaser alleged false representations as to profits and 
turnover of the business and sued the seller for fraud, breach of K, negligence and breach of the TPA. The purchaser 
also made other claims against other respondents (business broker) for indemnities and breach of fiduciary duty. 
Proceedings were commenced in the Federal Court.  
Issue – the FCA had jurisdiction over some claims (TPA) but not over other claims (negligence, breach of K, breach of 
fiduciary duty). Could the FCA use its accrued jurisdiction to hear other claims? 
Held: 

- Court has jurisdiction to determine the whole of the controversy between the parties, even if some part of the 
controversy would otherwise be outside the jurisdiction. 

- Federal court may have accrued jurisdiction if the federal claim is the main claim – “federal jurisdiction is 
attracted only if the federal claim dominates the dispute” 

 
 

2. Territorial jurisdiction (over the Defendant)  
 
s. 85(1) Constitution Act (Vic): requires a nexus/territorial link with Victoria.  
This can be demonstrated in 3 ways:  

- 1. D’s presence within jurisdiction 
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o The D’s presence within the jurisdiction (when the proceeding occurs, not when the act 
occurs) will satisfy territorial jurisdiction (Laurie v Carroll) 

- 2. D submits to jurisdiction;  
o A court will also gain jurisdiction where D, though not present in the jurisdiction, 

voluntarily submits to the jurisdiction (shown through appearance) 
 E.g. Perhaps a K clause that states which jurisdiction will apply 

- 3. Valid service of the originating process within or outside the jurisdiction  
o Serving someone who is outside Victoria but still in Australia (Service and Execution of 

Process Act 1992 (Cth)) 
o Serving someone who is overseas: (s. 7 SCR) 

 
 
Laurie v Carroll  
P issued a writ in the SCV, and it was issued 1 day after D had left the jurisdiction of Victoria. D was ordinarily a resident 
of England and had no intention of returning to Victoria.  
P obtained an order for substituted service (instead of seeking to serve D in the UK, P served the writ on D’s lawyers). D 
objected and stated that the substituted service was not valid.  
Held: 

- PRESENCE: 
o The order should NOT have been made given the Vic Courts had no territorial jurisdiction; D was not 

present in Victoria at the time and was not ordinarily part of the jurisdiction. 
o A writ does not run beyond the limits of the state unless it is enforced and able to be exercised 

outside the State’s jurisdiction; service of the originating process should be personal where the D 
personally receives the writ. D must be present in the jurisdiction which proceedings are issued. It 
does not matter why D is present (work, lives there, holiday) so long as D is not deceived into going 
into the jurisdiction  

o Found for D; P delayed for too long. If P had issued the writ 1 day in advance, then the court would 
have had territorial jurisdiction 

- SUMBITS: 
o This case also tells us that if the D submits to the jurisdiction, the court will also have jurisdiction over 

them 

 
 
2a. Forum non conveniens (FNC) (disputes between Australia and another country) 
D may apply to the court per r 8.09 SCR to set aside service or writ, or stay proceedings on the basis that 
Victoria is not a convenient forum: r 7.05(2)(b) 

- FNC is a CL principle that empowers courts to refuse to take jurisdiction over matters where 
there is a more appropriate forum available to the parties  

- Prevents Ps from ‘forum shopping’ – choosing the jurisdiction where they are likely to receive 
the highest damages 
 

- Will a stay be granted? TEST in Australia: 
o Stay will be granted if the Australian court is a clearly inappropriate forum (Voth; Oceanic 

Sun) 
 In Voth, a forum will be clearly inappropriate in situations where continuing the 

case would be: 

 Oppressive; or 

 Vexatious; or  
 An abusive process  

 
- Test in most other CL jurisdictions: swill be granted if another forum is more appropriate (Spiladia) 
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- In order to determine the above, (i.e. whether the Australian court is a clearly inappropriate 
forum), Brennan J in Voth stated that we should look to Lord Goff’s Spiladia FACTORS:  

o Expense and convenience 
o Where did the cause of action arise 
o Where do the parties reside or carry on business 
o Where do the majority of witnesses reside (because looking to do convenience for 

witnesses as well as the parties) 
o Which law will apply  
o Are there any other parties involved and are they amenable (i.e. liable) to any particular 

jurisdiction? 
 
Go through all the above factors and determine whether it points towards Australia being an okay 
forum or a clearly inappropriate forum – balancing act  

- NB. Australia CANNOT order another court from another country to hear the case instead (c.f. 
cross vesting) 

 
 
Voth v Manildra Flour Mills (HCA) 
P commenced proceedings in NSW against an accountant in Missouri (US). The subject matter of the claim was 
professional negligence, as P asserted that D failed to advice him of his tax liability (P in NSW had to pay taxes to the 
US). Matter was appealed to the HC on the basis of which court should hear the matter? 
Held: 

- HC ordered that the matter to be heard in the NSW court. 
- Missouri is clearly the more appropriate forum, but this does not necessarily follow that NSW is clearly not 

appropriate.  
o Australian ‘clearly inappropriate approach’ – higher threshold 

- Voth applied Spiladia factors 

 
 
2b. Cross Vesting (disputes within Australia; changing from one state in Australia to another) 

- The CV scheme sets up a system whereby every court has the jurisdiction of every other court, 
thus setting up a system of transfer.  
 

s. 4 Cross Vesting Act – Vesting of ADDITIONAL JURISDICTION in certain courts 
 

o s. 4 Cth CV Act – confers civil jurisdiction of federal court on SC (state) 
 Federal J conferred on state courts 

o s. 4 State CV Act – confers civil jurisdiction of state matters on federal courts (federal) and 
other SC (state) 

 State J conferred on federal courts  

 NB. In Re Wakim, CV legislation in respect of state jurisdiction being 
conferred on FC was held to be unconstitutional 

 State J conferred on other state courts  
o s. 9 State CV Act – Vic SC can use the jurisdiction of FC or other state courts  

 Federal jurisdiction/ state J of other state courts being conferred on Victorian 
Supreme Court (VSC) 
 
 

s. 5 Cross Vesting Act – TRANSFER of PROCEEDINGS 

Exam: ‘X sues Y in VIC but Y wants the case to be heard in QLD. Can Y do this?’  

 
1. Determine which CV Act to use  
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o If you are currently in Victoria, then use Victorian Act  
o If you are currently in Federal, then use Cth Act 

 
2. Choose relevant sub section – Cross Vesting Act  

Legislation is uniform across all the States  
o 5(1) – from Supreme Court to Federal or Family Court (not our main focus) 

 SC to FC 
o 5(2) – from Victorian Supreme Court to another Supreme Court 

 SC to SC (likely to come up on exam)  

 Have regard to (as per s. 5(2)(b)(ii)) 
o 5(4) – from another Supreme Court to Victorian Supreme Court  

 FC to SC  
o 5(5) – from Federal or Family Court to another court (i.e. Fed/FamCourt) 

 FC to FC 
 

3. Occasions where transfer MUST be ordered per CV legislation: 
o Two proceedings – s. 5(x)(b)(i): there are separate but related proceedings pending in a 

different court, and the court considers it would be more appropriate for all proceedings 
to be decided by the other court  

 Needs to be some degree of causality  
 Not essential that all proceedings are between the same parties 

 E.g. I go to a restaurant in Victoria, eat oysters and get food poisoning. I may want to 
sue the restaurant for negligence and breach of K and commence proceedings in Vic. 
The restaurant may have imported the oysters from Tasmania. There is causality – 
the oysters did cause the food poisoning – and thus can also sue the oysterman from 
Tasmania in the Victorian court if it is decided to be the most appropriate. 
 

o One proceeding – s. 5(x)(b)(ii): where there is only one single proceeding pending, if it 
would be more appropriate for the matter to be determined in another court, having 
regard to 3 criteria:  

 3 Factors to consider under s. 5(x)(b)(ii): 

 1. Before the CV legislation, where would the case have been heard? 

 2. Extent to which the matters involve the application of the law of 
another jurisdiction? 

 Interests of justice, is it more appropriate that the relevant proceeding be 
determined by the other SC? 

 In order to determine what is in the interest of justice, use the Spiladia FACTORS 
as per Bankinvest) 

o Expense and inconvenience  
o Where did the cause of action arise? 
o Where do the parties reside or carry on business? 
o Where do the majority of witnesses reside? 
o Which law will apply? 
o Are there any other parties involved and are they amenable to any 

particular jurisdiction? 
o MAYBE also consider the workload of the court (per Beston Parks, 

Hollingworth J – must also look at whether other court could 
manage the case with reasonable expedition  

 N.B. ‘The interests of justice are not the same as the interests of one party, 
and there may be interests wider than those of either party to be 


