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Tort of Negligence: A person commits the tort of negligence if they carelessly cause 

harm to another person.  

 

Test 3 elements: 

1. Defendant owed the plaintiff a duty of care 

2. Defendant breached the duty of care, and 

3. If the breach of duty of care caused harms 

 

 

1 Defendant owed plaintiff a duty of care 

 A defendant owe the plaintiff a duty of care if 

● It was reasonably foreseeable that the defendant’s conduct could cause harm 

to someone in the plaintiff’s position? 

● The salient features of the case are consistent with the existence of the duty 

of care? 

 

● Was it reasonably foreseeable that the defendant’s conduct could cause 

harm to someone in the plaintiff’s position? 

You must take reasonable care to avoid acts or omissions which you can 

reasonably foresee would be likely to injure your neighbour (persons who are 

so closely and directly affected by my act that I ought reasonably to have them 

in contemplation) 

 

• Note: If a manufacturer's duty of care exists, one still has to establish stages/steps 

2 and 3 - breach of duty and if the harm was caused by the breach of duty - and 

consider any defences;  

  

Occupier Liability: An occupier of premises owes a duty of care to  

● all persons entering the premises to ensure that the premises are safe - 

Australian Safeway Stores Pty Ltd v Zaluzna (1987) - Control; 

● people who are on their premises without their permission (see 

Hackshaw v Shaw 1984). 

Public Authorities’s  (Gov, council, …) Liability: 

A public authority owes a duty of care  

● to people who visit areas under their control. 

● to warn people of foreseeable risks to person using the area under their 

control. 

 

Nagle v Rottnest Island Authority (1993) submerged rock at designated swimming 

area – Hidden - Not foreseeable/obvious – encouraged people to swim there- duty of 

care to warn 

Where the danger is obvious, they entitle to assume that most people will take care of 
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their own safety. Romeo v Conservation Commission (1998) unfenced public space 

cliff top => No duty of care. 

 

● Are the salient features of the case are consistent with the existence of a 

duty of care? – relationship between parties, control, relative knowledge, 

experience, vulnerability and reliance, personal responsibility -  a comparison 

of the facts of the case with other cases where a duty of care was found to 

exist – Example Sullivan v Moody 

 

 

2 Defendant breached that duty of care 

 

It must be shown that the risk was foreseeable and significant and that the 

defendant failed to do what a reasonable person would have done or would not 

have done in the same circumstances. 

 

Statute - S 9(1) Civil Liability Act 2003 (Qld) - (CLA): a defendant breached their 

duty of care if  

● The risks suffered by the plaintiff is reasonably foreseeable?– either knew 

or ought reasonably to have known 

● The risk was not  insignificant? 

● In the circumstances, a reasonable person would have taken precautions 

The court will take into account (1) the probability of harm, (2) the 

likeliness of harm, (3) the burden of taking precautions and (4) the social 

utility of the conduct. 

- See Bolton v Stone 1951 

 

 

3 Causation: The Denfendant’s breach cause the plaintiff to suffer harm 

To decide whether the breach of duty caused harm, the court must be satisfied: 

● Statue S11 CLA Factual Causation: The defendant is only responsible for the 

harm that are actually caused by their carelessness.  

o Injury must have become actual. 

o Injury must flow from the breach. 

o Injury must not be remote. 

 

If in the absence of the defendant’s carelessness, the plaintiff would not have 

suffered harm, then the harm was caused by the defendants carelessness - 

Yates v Jones – a “Break” in the “chain” of causation;- The heroine addiction 

was not caused by the car accident but was rather caused by the actions of 

Yate’s Friend 
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Scope of liability:  

• S 11 CLA Scope of liability – is it appropriate for the scope of the defendant's 

liability to extend to the harm actually suffered by the plaintiff? - the actual 

type of harm must have been a reasonably foreseeable consequence of the 

defendant’s carelessness. (Test that if the defendant’s conduct could cause 

harm to a person in the plaintiff’s position). 

– See : Donoghue v Stevenson; 

– Overseas Tankships v Morts [1961] - Remoteness 

 

 

 
 

Defences: the defendants might be able to avoid or reduce liability if they can 

establish the existence of one or more defences. 

 

Voluntary Assumption of Risk - Difficult to establish: 

● Plaintiff had full knowledge and appreciation of the risk; and  

● Freely and willingly agreed to the precise risk that eventuated – of their own 

free choice without restraint. 

The defendant may be relieved of all liability. 

may not apply where a negligent action by the defendant leads to the injury. 

 

S13-14 CLA – Defendant can argue voluntary assumption of risk where the plaintiff 

was injured doing something obviously risky (obvious to a reasonable person), the 

plaintiff is taken to have been aware of the risk, unless the plaintiff proves on the 

balance of probabilities that they were not aware of the risk - Example – Agar v Hyde 
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(2000) 

 

Contributory Negligence: when the plaintiff contributed to their own loss or injury, 

liability will be apportioned between the defendant and the plaintiff. 

- Ingram v. Britten, Manley v Alexander. 

 

• Vicarious Liability: An employer may be liable for the acts or omission of their 

employees; 

– Century v Northern Ireland (1942) – did the act or omission occur as part of their 

authorised work or not? 

– Deatons v Flew (1949) - did the act or omission occur within the course of 

employment or not? 

 

Remedies: An award of damages is the typical remedy for a tortious wrong.  

o The tort liability is to compensate the person who is injured by making 

the person at fault pay for the damage they have caused. Notions of 

punishment generally have no place in an award of tortious damages.  

 

o The objective of the award is to place the person injured in the position 

they would have been had the tort not been committed. In other words, 

the objective is to restore the injured person, so far as money can do so, to 

their original position. 

 

Consequences – Injunctions and Damages: 

• Injunction - a court order whereby a person is required to do or refrain from doing 

certain acts – it will be an appropriate remedy if the person is committing a tort on 

an ongoing basis, such as nuisance, trespass or defamation – failure to comply with 

an injunction results in civil or criminal penalties. 

• Damages - purpose - to compensate the plaintiff for the loss or injury suffered as a 

result of the defendant’s harmful conduct. 

• Plaintiff cannot return to court again seeking more compensation 

•  Mitigation - the plaintiff is under a duty to mitigate – take active steps to try to 

reduce/minimise - their loss as reasonable in the circumstances. 

 

Negligent Misstatement:  giving the careless advice that leads to economic loss. 

• When a person (even they are not a professor adviser such as a lawyer or accountant) 

is giving advice to another, they might owe a duty of care to the other person if: 

1. The advice is of a business or serious nature; and 

2. They know or should know that the other person intends to rely on the advice- 

what does rely mean?; and 

3. It is reasonable in the circumstances for the other person to rely on the advice. 

Example- Advice on the Bus vs Advice given in a professional environment? 
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• Examples  

• Hedley Byrne v Heller (1964), Rentokill v Channon (1990) – reliance on 

skill/expertise;  

• Shaddock & Associates v Parramatta City Council (1981) – Council Authority 

– Is the adviser the sole or only source of advice/information? Or not? 

 

The defendant giving advice will owe a duty of care to a third party if: 

1. They give their client business or serious advice knowing or should have 

known that the client will communicate that advice to the third party; and 

2. The advice is likely to lead the third party to enter into a particular type of 

transaction; and 

3. It is likely that the third party will suffer financial loss if they enter into that 

transaction and the advice is wrong. 

• Example: Esanda Finance v Peat Marwick (1997) – accountants/auditors 

 

The tort of trespass: 

A person commit the tort of trespass if they interfere either the person or property of 

the other person. 

 

Trespass to land: Defendant unlawfully enters, remains on or puts something on 

Plaintiff’s land.  

1. They interfere with another person’s exclusive possession of land; 

2. The interference is direct;  

3. The interference is either intentional or even though trespass was not intended, 

it was negligent – unintentional but a voluntary act by the Defendant to enter 

the Plaintiff’s land;  

4. There is no consent or lawful justification for the interference. 

 - Kelsen v Imperial Tobacco (1957) 

 

Trespass to goods: interferes with goods in possession of the plainatiff- without 

permission. 

1. They interfere with another person’s possession of goods;  

2. The interference is intentional or negligent - unintentional;  

3. There is no consent or lawful justification for the interference. 

Conversion – intentional dealing with the property of the plaintiff a way that 

is inconsistent with the plaintiff’s ownership or rightful possession of the 

goods. 

Detinue – intentional or negligent detaining the property of the plaintiff. 

 

Trespass to person: interfere with the person of the plaintiff. 

 

Battery the actual application of physical force - Test if: 



 
 
 

6 

1. They cause some sort of physical interference with the body of another person 

2. The action is direct – directly causing contact with the body of another person;  

3. The act is either intentional or negligent - unintentional; and 

4. There is no consent or lawful justification for the act. 

Note: Courts have held that a certain minimal level of physical contact is unavoidable 

in daily life. 

 

Assault: the “threat” of the actual application of physical force - test if: 

1. They cause another person to develop an apprehension of direct, imminent and 

harmful physical contact;  

2. The act is direct; 

3. The act is intentional or negligent - unintentional; and 

4. There is no consent or lawful justification for the act. 

 

False Imprisonment test if a person: 

1. They cause another person to be totally restrained;  

2. The act is direct; 

3. The act is intentional or negligent - unintentional;  

4. There is no consent or lawful justification for the act 

 

 

Tort of Nuisance- test if a person: 

1. They interfere with another person’s use and enjoyment of public land (e.g. 

a street or a park) - as an indirect result of the Defendant’s action (Not direct 

like trespass to land);  

2. The other person suffers actual harm or damage over and above that 

suffered by members of the public generally;  

3. The interference is either intentional or reckless; and 

4. The interference is sustained and unreasonable. 

- Example: Silservice v Supreme Bread – various elements to consider for 

unreasonableness. 

 

Tort of Defamation: publish to a third party a statement about another person that 

would damage the reputation of the other person.  

The other person must show that: 

1. The statement about them was defamatory; and 

2. The statement identified them; and 

3. The statement was published to a third party. 

Defences to an action of defamation include: justification, absolute privilege, fair 

reporting, honest opinion, innocent dissemination etc 

 

Tort of Deceit: make fraudulent misrepresentation  

1. They make a statement of fact to another person knowing that it is false; and 
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2. They make the statement with the intention that it be relied upon by the other 

person; and 

3. The other person relies upon the statement; and 

4. The other person suffers harm as a result of relying upon the statement. 

- Bisset v Wilkinson (1927) – not statements of opinion honestly and reasonably held 

The tort of passing off: misrepresent themselves or their product as having some kind 

of connection with the plaintiff. 

 

Tort of Passing off: the plaintiff must show: 

1. They make a misrepresentation (expressly or by implication) that their goods 

or services are connected with another person or have the other person’s 

endorsement or approval; and 

2. The misrepresentation is made in the course of a trade; and 

3. The misrepresentation is intended to deceive potential purchasers. 

- Example: Pacific Dunlop v Hogan (1989) – assertion of endorsement or approval 

 

REVIEW LECTURE:  

TORTS OF NEGLIGENCE:  

1. Duty of care 

a. Established Category; or 

b. Not established category 

2. Breach of duty of care (3 requirements) 

3. Causation: 

a. Factual Causation Test 

b. Scope of Liability 

 

Are there any DEFENCES? 

 

NEGLIGENT MISSTATEMENT: 

TRESPASS: to land, goods and person (Battery, Assault, false imprisonment 

Nuisance: Private and Public 

Torts of DEFAMATION, DECEIT and PASSING OFF 


