
42 LESSOR MAY RESERVE RIGHT TO REFUSE SUBLEASE, MORTGAGE 

A retail shop lease may contain a provision which allows the lessor to refuse in the lessor's absolute 
discretion: 

(a) consent to the grant of a sublease, licence or concession in respect of the whole or any part of 
the shop, or 

(b) consent to the lessee parting with possession of the whole or any part of the shop, or 

(c) consent to the lessee mortgaging or otherwise charging or encumbering the lessee's estate or 
interest in the lease. 

 

Determination (termination) 

- Termination by notice 

- Effluxion of time 

- Surrender 

- Merger – buys freehold 

- Contractual remedies: frustration, forfeiture 

Frustration 

- Forfeiture is the process by which a landlord relies on a tenant’s breach of a fundamental 

term to forfeit the lease and re-enter the property 

- By court proceedings, by self-help (physical)  

- Where the lease has been forfeited for breach of the covenant to pay rent equity has 

historically relieved against forfeiture on the ground that the proviso for re-entry was merely 

security for the payment of rent 

- S129 of the Conveyancing Act: restrictions on and relief against forfeiture of lease 

- 1) A right of re-entry or forfeiture under any proviso or stipulation in a lease, for 
a breach of any covenant, condition, or agreement (express or implied) in the lease, 
shall not be enforceable by action or otherwise unless and until the lessor serves on 
the lessee a notice: 

- (a) specifying the particular breach complained of, and 
- (b) if the breach is capable of remedy, requiring the lessee to remedy 

the breach, and 
- (c) in case the lessor claims compensation in money for the breach, 

requiring the lessee to pay the same, 
- and the lessee fails within a reasonable time thereafter to remedy the breach, if it is 

capable of remedy, and where compensation in money is required to pay reasonable 
compensation to the satisfaction of the lessor for the breach. 

- (2) Where a lessor is proceeding by action or otherwise to enforce such a right of re-
entry or forfeiture, or has re-entered without action the lessee may personally bring 
a suit and apply to the Court for relief; and the Court, having regard to the 
proceedings and conduct of the parties under the foregoing provisions of this 
section, and to all the other circumstances, may grant or refuse relief, as it thinks fit; 
and in case of relief may grant the same on such terms (if any) as to costs, 
expenses, damages, compensation, penalty or otherwise, including the granting of 
an injunction to restrain any like breach in the future, as the Court in the 
circumstances of each case thinks fit. 
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Remedies 

- Damages and injunction 

- Set – off- common law, equity 

- Common law has more restrictions than equity (flexible) 

- Best rent= market rent  

 

 

TOPIC SIX: EASEMENTS AND COVENANTS 

- Easement can be defined as a proprietary right enjoyed by the owner of land to carry out 

some limited activity on land owned by another person – i.e. rights of way (the right to cross 

one parcel of land to gain access to another parcel of land) and rights of drainage (right to 

drain water from one parcel of land across another parcel of land 

EASEMENTS 

Intro: 

- An easement is an important right enforceable against land  

- Profit a prendre – right to take from the servient tenement, soil, minerals or other natural 

resources – similar to a licence 

- Profit a render – right to enter upon land and put something of benefit onto the land  

- Easement is owned by the land-owner whose land is benefited by the right 

- The easement burdens the land –owner whose land is burdened by the right  

- An easement is a grant of a non-exclusive right in respect of the use of land for the benefit of 

other land – right enjoyed by owner of the land over the land owned by another 

- Easements are a land interest and is categorised as intangible real property 

- Right in rem – not personal 

- Easements and profits a prendre – property interests that confer limited rights over land in 

possession of another (dominant tenement) 

- Grants non-occupiers limited rights over the land that belongs to someone else – can 

become freehold if have exclusive rights over the land if land is burdened by an easement 

(the servient land) or profit a prendre is transferred – obligation imposed by easement or 

profit continues to be enforceable and binds each new owner 

- S54 Conveyancing Act: any contract for sale or other disposition must be in writing 

- E.G 

2 lots 

Landholder is the grantor of rights 

Lot one is servient tenement: burdened by the easement i.e a right of way 

Lot 2 is dominant tenement as obtains benefit of the easement (right of way) 

Right to dump vegetation – profit a rendre 

Right to take gravel is profit a prendre 

What easements do not do 

DO NOT: 

- Confer rights of continuing possession on the dominant owner 

- Make lawful use that is prohibited by another law 



- In the ordinary case create positive obligations on the servient owner – do not, unless 

agreed on, require the servient tenement to do something – dominant tenant must pay for 

work to create, use and enjoy the easement  

- Prevent the servient owner from using that part of their servient land affected by the 

easement, so long as the rights conferred by the easement are not unreasonably interfered 

with  

E.g’s of easements 

- right of way – pedestrian and vehicle access 

- Drain water 

- Derive support or encroach over the servient tenement (easements for support or to 

overhang 

- Right to place over neighbouring land a clothes line (Drewell v Towler) 

- Right to move a timber traveller: (Harris v De Pinna) 

- Right in working mines – Rogers v Taylor 

- Right to mix muck on a neighbours land – Pye v Mumford 

- Right to deposit trade goods e.g. rubbish or items to later be sold – Attorney General of 

Southern Nigeria v John Holt and co 

- Right of landing nets on another’ land: Gary v Bond 

- Right to commit a private nuisance by creating noise: Elliotson v Feetham 

- Right to a pew in a church – Phillips v Haltiday 

- Right to construct and maintain a ventilation duct – Wong v Beaumont property trust limited 

- Right to receive air by a defined channel – Bass v Gregory 

- Right to receive light for a building – Allen v Greenwood 

- Dyce v Lady James Hay: the category of easements is not closed, must alter and expand with 

the changes that take place in the circumstances of mankind 

 

No force, unlawfulness, secrecy or permission  

- Use must have been not by force, secrecy or permission (Eaton v The Swansea Waterworks 

co) 

- Force: maintained against the servient owner only by means of force cannot give rise to a 

prescriptive right 

- Secrecy: cannot not be acquired where the servient owner had no knowledge, actual or 

constructive 

- Permission: cannot accrue where the use is by the servient owner’s permission 

- Onus of proof that the use was not forcible, unlawful, secret or by permission lies on the 

person claiming the prescriptive right (Fulwood nominees v Tietz)  

 

Easements and other rights compared 

Natural rights 

- Do not need express creation – part of a bundle of rights that together constitute the 

landholder’s interest in the land 

- A landholder may need rights greater than these natural rights  



Profits 

- An easement may give right to enter another person’s land but it never gives a right to take 

away part of that land 

- A profit always gives a right to enter, and always gives a right to remove some part of the 

soil or its produce i.e. such as turf, wood or crops 

Personal rights 

- Personal meaning rights that have no inherent relationship with land 

Nature of easements 

- An easement is a right annexed to land to utilise other land of different ownership in a 

particular manner or to prevent the owner of the other land from utilising his land in a 

particular manner  

- The parcel of land with the benefit of the easement is called the dominant tenement (land) 

(receives the benefit)  

- The parcel of land burdened by the easement is called the servient tenement, or more 

simply, the burdened land (where the right is exercised 

- Positive easements: give rights of entry onto another person’s land to enable something to 

be done on that land i.e. eights to discharge water (Beeston v Weate), to use a kitchen on 

another’s land to wash and dry clothes (Heywood v Mallalieu) 

- Negative easements: rights to prevent something being done, and confer no right of entry – 

e.g. rights to the flow of air through defined apertures (Bass v Gregory) 

Essential characteristics of easements 

Re Ellenborough Park recognised four primary requirements for the formation of an easement  

1) There must be a dominant and a servient tenement: it must always be annexed to a 

dominant tenement (Concord Multiple District v Coles) a mere personal right binds only the 

parties to its creation – yet an easement binds not only the parties to its creation but also 

their successors in title  

2) The easement must accommodate the dominant tenement : the easement must benefit 

the dominant tenement and be connected with its enjoyment – whether the easement has a 

‘necessary connection’ with the land, in the sense of being reasonably necessary for its 

better enjoyment as a parcel of land  

3) The same person must not own and occupy the dominant and servient tenements: S88B 

conveyancing Act allows an easement to be created on the registration or recording of a 

plan land; and registration of the plan creates the easement even though the land benefited 

and the land burdened are in the same ownership – applies S88B applies to land under OST 

and to land under Torrens  

4) The right claimed as an easement must be capable of forming the subject matter of a 

grant: all easements should be required to satisfy the same criteria for validity, whether 

granted expressly or arising by operation of law, and recent authority suggests this also 

(Moncrieff v Jamieson) (not too wide) 

- S88A of the Conveyancing Act permits the creation of easements in gross in favour of the 

crown or public authority  

- If one essential element is missing, then a mere licence is seen 

- If not attached to land, then only a personal right binding the parties to the agreement 



- Provide for a specific purpose e.g. a drainage easement does not confer a right of way (Yip v 

Frolich) 

- Extent of the right is frequently an issue (Westfield v perpetual trustee) 

1) there must be a Dominant and servient land 

- The dominant tenement is a lot of land which enjoys the benefit of the easement, the 

servient tenement is the lot of land over which the right is exercised: Ackroyd v Smith 

- The easement must link or relate to the land, cannot be in isolation 

 


