
Equity Exam Notes 
 

1         Nature of Equity: 

General Note: Equity is based upon the notion of unconscionability in that the court will 

intervene where an act or omission is considered to be against the conscience.  

Five Categories of Equitable Matter: 

1 – Exploitation of vulnerability or weakness 

2 – Abuse of positions of confidence 

3 – The insistence on rights in circumstances which are harsh or oppressive  

4 – The Inequitable denial of obligations 

5 – The unjust retention of property 

Quote from Australian Competition and Consumer Commission v CG Berbatis Holdings Pty 

Ltd [No.2] (2000) 96 FCR 491 at 502: 

- Circumstances of inequality do not of themselves necessarily call for the intervention 

of equity.  

- It is the concept of unfair advantage being taken of serious inequality that is central to 

the notion of unconscionable conduct.  

- It must be established that it would be against the conscience for a court of equity not 

to acknowledge what has occurred between the parties 

History behind Equity: pg 3 

 Developed in response to the rigid technical procedure of the common law. 

 Doctrine of Estoppel – example of equity overcoming the strict common law rules.  

 Protecting Position of confidence and preventing abuse by a stronger party 

 In a trust, legal and equitable interests in property can be separated and held by 

different parties.  

 Equity was a response to the harshness or injustice created by the common law’s 

focus on rigid rules. 

Quote from Earl of Oxford’s Case (1615) 1 Ch Rep 1; 21 ER 485: 

- Where a party had a good argument in equity, they would not be left to languish at 

common law 

THE JUDICATURE SYSTEM: 

Quote from Supreme Court of the Jurisdiction of the Judicial Committee of Her Majesty’s 

Privy Council [1873] 36 & 37 Vict c 66 – ss 24-5: 

- Where there was a conflict or inconsistency between equity and the common law, 

equity would prevail.  



- Current legislation: Supreme Court Act 1986 (Vic) s 29. Pg 6 

 

FUSION FALLACIES: 

 Given to decisions where the courts have made an error in judgement. 

 The Judicature system fused the procedures of common law and equity. 

At common law: one remedy – damages 

In equity: range of remedies – injunction, order for specific performance, constructive trust 

Fusion fallacies occur when: damages under the common law are awarded for equitable 

wrongs.  

Example: Walsh v Lonsdale (1882) 21 Ch D 9 – Specific performance: complete common 

law requirements 

- Equitable Estoppel good example of the fusion of common law & equity came about 

EQUITABLE MAXIMS: 

What: Not rules. Broadly scoped summary statements underlying equitable concepts and 

principles. 

1 – EQUITY FOLLOWS THE LAW: Need to consider the matter first at common law, 

then in equity. Common law not enforced if they were unconscionable.  

2 – EQUITY WILL NOT SUFFER A WRONG TO BE WITHOUT A REMEDY: Does 

not guarantee relief will always be available. 

3 – WHOEVER SEEKS EQUITY MUST PRACTICE IT: Plaintiff cannot seek equitable 

relief if they have not already fulfilled their own obligations. 

4 – EQUITY DOES NOT ASSIST A VOLUNTEER: Equity only acts on the conscience. 

A voluntary promise that is made in the absence of valuable consideration does not constitute 

a legal obligation or contract. There is nothing for equity to act on in order to enforce the 

promise. 

5 – WHERE THE EQUITIES ARE EQUAL, THE FIRST IN TIME PREVAILS:  

Law of Priorities.  

 Equitable v Equitable: First in Time will prevail 

 Prior Equitable v Later Legal: If legal interest took title for value without 

notice of the prior equitable interest, legal prevails. 

 Prior Legal v Later Equitable: Legal interest is stronger and takes priority. 

Focus on: HOW the later equitable interest came into existence. May affect. 

6 – WHOEVER COMES TO EQUITY MUST HAVE CLEAN HANDS: Improper 

conduct by the plaintiff will deny equitable relief. 

7 – EQUITY ASSISTS THE DELIGENT AND NOT THE TARDY: Plaintiff seeking 

equitable relief must act promptly and without delay. 


