
 
 
Auctions  
• Generally considered to be invitations to treat and bids are the offers   
• Offer is accepted by auctioneer’s ‘fall of the hammer’  
• The general rule has been said to apply whether or not auction is “without reserve” - AGC v McWhirter (1977 

NSWSC) (cf. UK position) 
• This means that: 

o the seller can withdraw the property before acceptance of a bid; 
o the seller can refuse to accept a bid (doesn’t have to sell to the highest bidder); and 
o the buyer can withdraw a bid before acceptance 

 
Tenders  
• General rule is that tenders are an invitation to treat- but with exceptions  
• Tender from interested supplier is the offer 
• But, there are exceptions 

o Sometimes the call for tenders may be an offer: 
Harvela Investments Ltd v Royal Trust Co of Canada (CI) Ltd  [1986] 

- If the wording of the call for tender is promissory and can be potentially seen as an 
offer e.g. ‘the highest bid ill be successful’  

o Sometimes the call for tenders will create a contract re: tender process 
Hughes Aircraft Systems International v Airservices Australia (1997) 

- If there is a strong element of good faith  
- If the call for tenders creates a contract regarding the tender process  

	
Convention of the International Sale of Goods (CISG): offers and invitations to treat Article 14 
(1) A proposal for concluding a contract addressed to one or more specific persons constitutes an offer if it is 
sufficiently definite and indicates the intention of the offeror to be bound in case of acceptance.  A proposal is 
sufficiently definite if it indicates the goods and expressly or implicitly fixes or makes provision for determining the 
quantity and the price. 
(2) A proposal other than one addressed to one or more specific persons is to be considered merely as an 
invitation to make offers, unless the contrary is clearly indicated by the person making the proposal. 
	
REVOCATION OF OFFER 
! Can occur at any time before acceptance, (even if the offeror promised to keep it open) (Dickinson v Dodds) 
! Revocation is effective when it is communicated to the offeree by reasonably reliable source (Dickinson v Dodds) 

 
Exceptions: 
(a) If consideration has been paid to keep the offer open – options - Goldsborough Mort 

o Here, the offeree paid for the option to have one week to consider the offer.  It was held that the offeror could 
not withdraw before the expiration of the promised period.   

o There were two separate contracts: 
o  option was a preliminary contract to hold the offer open (ie an offer with a promise not to withdraw); 

and  
o  the exercise of the option created a second contract to sell the land. 
o On either analysis: 

o An option contract (a promise to keep an offer open, for value) is binding, and specific performance can be 
given.  

 
(b) If there is a promise to hold an offer for the international sale of goods open (CISG, Article 16) 

Revocation of offer: CISG and UPICC (ONLY APPLIES TO INTERNATIONAL SALE OF GOODS) 
Offer may be revoked before contract concluded if revocation reaches the offeree before acceptance: Article 16  
• However, offer cannot be revoked: 

o if it indicates that it is irrevocable (eg by stating fixed time for acceptance); or 
o if it was reasonable for offeree to rely on the offer as being irrevocable and offeree has acted in 

reliance on the offer. 
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• Similar provision in Article 2.1.4 UPICC.  
 
CISG 
A promise to hold an offer for the sale of goods open is binding: 
Article 16:  
(1) Until a contract is concluded an offer may be revoked if the revocation reaches the offeree before he 
has dispatched an acceptance. 
(2)  However, an offer cannot be revoked –  

(a) if it indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevocable; or 
(b) if it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in 
reliance on the  offer.  
United Nations Convention of International Contracts for the Sale of Goods (Vienna Convention) enacted 
by Goods Act 1958 (Vic) s 85 (Schedule)  
 

(c) If a unilateral contract, performance (acceptance) has commenced, and there is an implied ancillary 
contract not to revoke or an estoppel – Mobil Oil v Welcome International 
• There is no universal rule that a unilateral offer can’t be revoked before acceptance (even where offeree has 

begun performance). Generally, a unilateral offer can be revoked before acceptance, however a remedy may 
be available under: 

o an implied contract not to revoke 
o estoppel  (week 7) 

• Consider particular circumstances: 
o Does the offeror know the offeree has commenced performance? 
o Does the offeree understand that incomplete performance is at their own risk? 
o Did the parties intend that the offeror should be able to revoke the offer? 
o Is the performance beneficial or detrimental to the offeree? 

• In Mobil Oil v Welcome International, there was no such implied ancillary contract here because: 
o “commencing” performance is too vague – after one day? 
o the franchisees did not suffer any substantial detriment 
o the franchisees were already bound to adhere to Mobil franchisee standards 

 
TERMINATION OF OFFER  
(1) Lapse of Time 

• Offer may be open for specified period – will lapse at end of specified time 
• If there is no specified period of time, time will lapse after a “reasonable time” 

o What is “reasonable” will depend on the context – apply objective test 
(2) Death of Offeror 
• Offer will lapse on death of offeror (where offeree knows of the death)  

Fong v Cilli  
o Vendor died before one of the purchasers signed.  The remaining purchaser had notice of the death.  

Offer lapsed.  
o Implication that an offer may still be accepted before notice of death unless personal services 

required  
o No clear authority as to whether an offer will lapse on death of offeror when offeree doesn’t know 

about the death (depends on the parties’ intentions and the circumstances).  
• Option contracts remain enforceable against deceased estate unless: 

o Personal services of deceased required; or 
o Intent of option was that it not be exercisable after death (Laybutt v Amoco Australia Pty Ltd)  

• No clear authority as to whether an offer will lapse on death of offeree, however it seems that an offer would 
generally lapse on death of offeree (however, depends on the parties’ intentions and the circumstances).  

 
(3) Failure of condition and changed circumstances  
• It may be that if circumstances change, that the offer lapses (Nielsen v Dystart Timbers Limited) 

o There must be a fundamental change in circumstances (Dysart). 
o Fundamental change is a high test to satisfy – majority deemed that a fundamental change would be rare  
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o Grant of leave was not considered a fundamental change in circumstances  
o Majority said that one should focus on the objective intention of the offeror having regard to the terms of the 

offer and the circumstances in which it was made  
o Majority held that Nielsen could have expressly provided that the offer would terminate if leave application 

decided. ALTHOUGH, a number of different approaches were considered:  
1. First, was the offer subject to an implied condition that it was to remain open only while a particular state of 
affairs continued? 
2. Secondly, will an offer lapse, as a matter of law, if the circumstances fundamentally change? 
3. Thirdly, given the terms of the offer, the change of circumstances and the subsequent “acceptance”, viewed 
as a whole, is there objectively a concluded agreement?  
The authors of the prescribed textbook suggest that the third approach could be seen as the same as the first. 
 

 
 (4) Rejection & Counter Offer  
• Once an offer has been rejected it is no longer available for acceptance 
• A counter offer (eg “I’ll give you $X instead”) is treated as a rejection 
• A “mere inquiry” is distinguished from a counter offer and not a rejection (eg – “is there room for movement on 

the price?”, “would you accept $X?”) (Stevenson, Jaques & Co v McLean) 
• But - A rejected offer may in all the circumstances be treated as remaining open and available for acceptance on 

the basis of mutual assent manifested by conduct (per Heydon J, Brambles) 
 
CISG: Rejection and counter-offer Article 19 
• Applies to parties in different countries 
• Additional or different terms relating, among other things, to the price, payment, quality and quantity of the goods, 

place and time of delivery, extent of one party's liability to the other or the settlement of disputes are considered to 
alter the terms of the offer materially = counter offer = rejection (s19)(3)) 

• Allows for certain discrepancies between offer and acceptance: 
Article 19:  

 (1) A reply to an offer which purports to be an acceptance but contains additions, limitations or 
other modifications is a rejection of the offer and constitutes a counter-offer. 
 (2)  However, a reply to an offer which purports to be an acceptance  but contains additional or 
different terms which do not materially alter the terms of the offer constitutes an acceptance, unless the 
offeror, without undue delay, objects orally to the discrepancy or  dispatches a notice to that effect.  If he does 
not so object, the terms of the contract are the terms of the offer with the  modifications contained in the 
acceptance.  

• United Nations Convention of International Contracts for the Sale of Goods (Vienna Convention) enacted by 
Goods Act 1958 (Vic) s 85 (Schedule)  

 
CONTRACT FORMATION- ACCEPTANCE 
! ‘Unqualified assent to the terms of an offer  
! Objective test prevails: Would the reasonable person consider the parties to have reached agreement, having 

regard to their external manifestations? (Fitness First v Chong) 
• Does not require ‘a meeting of the minds’ (ad idem) between parties (as in subjective test in Smith v Hughes)  
• Signature test is virtually absolute (Fitness First v Chong) 

o The general rule is that a person who signs a document which is known by that person to contain 
contractual terms and to affect legal relations is bound by those terms and it is immaterial that the 
person has not read the document (citing Toll v Alphapharm). 

o By signing the form, Mrs Chong behaved in such a way that a reasonable person would believe she 
was assenting to the printed terms. 

! Exception: in unilateral contracts (only one promise), the subjective intention of the offeree is relevant, and 
acceptance must be in response to the offer (The Crown v Clarke) 
• By performing the act of acceptance, a presumption is generally raised that it is done in response to the offer.  

However in this case Clarke’s own admission rebutted that presumption. 
• A unilateral contract is one in which the offeree accepts the offer by performing the acts called for by 

the offer (Carlill v Carbolic; Mobil Oil). 
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COMMUNICATION OF ACCEPTANCE  
General Rule One: Acceptance must be communicated to the offeror (Latec Finance, per Jacobs JA) 
• Acceptance can be inferred from conduct, regardless of correspondence between the parties (Empirnall v Machon 

Paull; Brambles Holdings Ltd v Bathurst City Council)  
Empirnall v Machon Paull (1988)  
o Apply an objective test and question of fact:  Would a reasonable bystander regard the conduct of the 

offeree, including silence, as signalling to the offeror that the offer has been accepted? 
o Silence in conjunction with other circumstances may indicate that the offer has been accepted. 
Brambles Holdings Ltd v Bathurst City Council (2001)  
o Per Haydon JA, the general principle that a rejection of an offer brings it to an end is not universal.   
o A rejected offer may remain operative if it were repeated or otherwise revived or if in the circumstances it 

should be treated despite its rejection as remaining on foot, and available for adoption as the basis of 
mutual assent manifested by conduct. 

o **HOW WAS THIS INDICATED IN THIS CASE 
o By charging the higher fees according to the rates and timing in the 19 September letter, it would appear 

to a reasonable person that Brambles had assented to those terms, despite its initial rejection. 
 

• Offeror dispenses with the need to communicate acceptance 
! In bilateral contracts, clear language needed to dispense requirement to communicate acceptance (as per 
Jacobs JA in Latec Finance) 

Latec Finance v Knight (1969) 
o Rule is that an offer is not accepted until acceptance has been communicated and actually received by 

the offeror 
o This requirement may be expressly or impliedly dispensed with by an offeror, generally in one of two 

ways: 
o Where an act is deemed effective acceptance (eg unilateral contracts, Carbolic) 
o Where acceptance deemed effective by despatch of communication in a particular way, 

regardless of whether actually received  (eg postal acceptance cases) 
o LF argued that mere signing of form was acceptance (ie first category above) 

o NO – Clear language would be required to dispense with requirement to communicate 
acceptance – otherwise LF could retain form without signing and choose if and when to be bound. 

o Nor could one infer that Knight knew of the acceptance by LF. Knight did not retain the TV for a 
significant length of time that it could be inferred from his enjoyment that he knew Latec had 
effectively accepted (similar to inference from conduct cases). 

o There was no contract.  
 

! In unilateral contracts, acceptance is the act of performance (Mobil Oil) 
 

• Acceptance can not be inferred from silence (Felthouse v Bindley) 
" Held that contract cannot be forced on offeree by stipulating silence as the prescribed method 

of acceptance.  
 

General Rule Two: communication of acceptance is effective when and where it is received by the offeror 
(Brinkibon v Stahag; Latec Finance) 

(a) Instantaneous communications  
Brinkibon v Stahag (1983) 
o Issue: Does the postal acceptance rule apply to telex/fax?(Implications for other modern modes of 

communication (email? text? click and submit button on a web page?) 
o Instantaneous involves: ‘telephone, telex, fax, email, text, communication via interactive websites’ but 

not universal rule  
o Must decide time and place of acceptance by reference to: 

" The intentions of the parties 
" Sound business practice, and 
" A judgment of where the risks should lie 

o In this case it was a simple instantaneous communication between principals (rather than agents) and 
therefore the contract was made where acceptance was received ... Ie in Vienna 
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(b) Non-instantaneous communications e.g. postal mail and telegraph (Brinkibon) 

Postal Acceptance Rule  
o Acceptance effective on posting of acceptance an acceptance is made when and where the 

acceptance is posted, even if it is received some time later or is lost in the post (Adams v Lindsell) 
o Its application depends on the intention of the parties 

" Australian position is narrower- ‘a finding that a contract is contemplated by the posting of a 
letter of acceptance cannot be justified unless it is to be inferred that the offeror contemplated 
and intended that his offer might be accepted by the doing of that act the offeror contemplated 
and intended that his offer might be accepted by the doing of that act’ (Tallerman v Nathan’s 
Merchandise) 

o Postal acceptance rule does not apply under the CISG: 
" Articles 18(2) and 24 – ie general rule applies 

Article 18(2) – acceptance effective when it reaches offeror 
• An acceptance of an offer becomes effective at the moment the indication of assent 

reaches the offeror…… 
Article 24 – when communication “reaches” addressee 

• …. an offer, declaration of acceptance or any other indication of intention “reaches” the 
addressee when it is made orally to him or delivered by any other means to him personally, to 
his place of business or mailing address or, if he does not have a place of business or mailing 
address, to his habitual residence. 

• CISG Advisory Council Opinion No 1 – Electronic Communications under CISG:  The term 
“reaches” corresponds to the point in time when an electronic communication has entered the 
addressee’s server, provided the addressee expressly or impliedly has consented to receiving 
electronic communications of that type, in that format, and to that address. (ie similar to our 
ETA). 

 
Electronic Transactions Act  
Time of Receipt   
o (s13A(1)(a)): Time of the receipt is the time that the communication becomes capable of being 

retrieved at an address designated for that purpose by the addressee- even if the addressee is 
not aware of it  

	

 
CONTRACT FORMATION: AGREEMENT 

	


