
Week 2 

The Boundaries 

- a will is an expression of the will or intention
- ‘a document declaring the testator’s intention in relation to matters which the testator desires to 

take place on or after death’
    -> Leroy Certoma, The Law of Succession in New South Wales, 4th ed, Lawbook Co, Sydney, 
2010, [4.10].

Other characteristics: 
- no effect until testator dies
- mere declaration of intention
- may be revoked at any time up until the death of the testator.
- beneficiary of will has no entitlement to anything under the will during the testator’s lifetime.
- testator is free to dispose of any property during his or her lifetime.

Testamentary v Inter Vivos Transactions 

- Testamentary transaction - intended to operate from the moment of death
- Inter-vivos gift - intended to operate from the moment the gift is made - during the life of the 

giver or donor.

Jointly owned property 

- any property held in joint tenancy is held by the party until the death of one of them.
- Time of death survivorship operates to leave the survivor the owner of the whole property.
- Death is a relevant event - but does not make the nature of the ownership testamentary in 

nature so as to require it to comply with the laws for the formal validity of wills.



Nature of the Transaction 
- Two questions asked by Court:

• is the person entitled at law or in equity to an interest
• if so, is the manner of the entitlement really in the nature of a testamentary transaction and 
therefore arguably invalid because of lack of compliance with the formalities for wills?

Covenant for disposition on death 

- A covenant is simply a promise in a deed.
- A deed entered into during lifetime may involve the death of the covenantor.
- A covenant may really be a will if it does not take effect until death - then will be subject to 

formalities as a will, and if formally valid, will be admitted to probate as a will.
- Form of instrument is irrelevant; Milnes v Foden (1890) 15 PD 105.
- If the deed is operative and effective during the covenanter’s lifetime, the fact that the 

covenantor’s death is a relevant event does not make the document a will.

Nominations 

- Under some life insurance and pension schemes, it is possible for the person joining the scheme 
to nominate another person to take what is known as a death benefit if the insured dies in the 
defined circumstances.

Russell v Scott (1936) 55 CLR 440 
- Katie Russell, a wealthy spinster, had money deposited in her own name in CBA and from this she paid 

her expenses.
- Nephew, Percy Russell, helped her with her affairs - transferred money to a joint account with Percy 

and told bank any money in account when she died would go to Percy.
- In will, Katie left residue of her estate to Percy Russell and Percy Scott in equal shares.
- Scott sought declaration that moneys standing to credit of joint account were part of the estate.
Trial 
- Nicholas J held balance in account did not belong to Russell because benefit which Katie intended for 

him was testamentary in nature and not made in accordance with formalities required by wills.
- Russell appealed.
Appeal 
Starke J 
- voluntary settlement vesting property in trustees for benefit of donor for his life, and after his deceased 

for the benefit of other persons, with power of revocation is not testamentary - takes effect immediately 
upon its execution.

- Person who deposits money in a bank on a joint account vests the right to the debt or the chose in 
action in the persons in whose names it is deposited and it carries with it the legal right to title by 
survivorship.

- Vesting of right and title to debt or chose in action takes effect immediately, not dependent upon death - 
not a testamentary disposition.

Dixon and Evatt JJ 
- joint creditors
- chose in action consisted in contractual right against bank, but a debt fluctuating in amount as moneys 

might be deposited or withdrawn.
- Common law - chose in action passed or accrued to survivor.
- Claim it forms part of her estate depends upon equity - upon existence of an equitable obligation 

making him a trustee for the estate.
- relationship between them does not raise a resumption of advancement - prima facie there is a 

resulting trust.
- deceased’s intention that her nephew on surviving her should take amount of bank account is a 

testamentary wish to which effect could be given only by a duly executed will.
- At law - joint property which would accrue to survivor.
- In equity - deceased entitled in her lifetime to deal with the contractual rights conferred by the chose in 

action as to destroy all its value, by withdrawing all the money at credit.
- Appeal allowed.



Contract or disposition approach 
- Baird - by virtue of the articles of the scheme, a trust arose on acceptance and approval of the 

nomination
- If there is a trust - then there are lifetime rights given to the beneficiary.
- Applied to the death benefit example - the interest that the beneficiaries obtain, not being the 

interest that ‘belonged absolutely’ and indefeasibly to the deceased’ - was not acquired through 
a testamentary transaction but pursuant to the fulfilment of contractual obligations.

Baird v Baird (1990) 2 WLR 1412 (appeal from Trinidad & Tobago) 
- the deceased, Milton Baird, member of an employee pension scheme - included death benefit payable 

on death.
- Milton entitled to nominate beneficiary to whom benefit payable - could be revoked and a new nominee 

substituted.
- Subject to approval by the company
- If nominated beneficiary survived employee, person would be paid - if not, or no beneficiary, benefits 

paid to employee’s surviving spouse or employee’s estate.
- May 1965 - nominated his brother, Dickson; 1970 married Luvinia - 1972 died.
- Milton had not revoked or varied nomination - Dickson claimed death benefit but Luvinia claimed 

amount as well - on basis nomination failed will - argued nomination was a testamentary disposition 
and invalid because it did not meet the formalities of a will.

Lord Oliver of Aylmerton for Privy Council 
- argument of widow:

• nomination of a beneficiary is a disposition of the members property
• it is a disposition which is limited to take effect only upon the death of the disponer
• it is a disposition which is ambulatory in the sense of being capable of revocation at any time.

- A will is an instrument by which a person makes a disposition of his property to take effect after his 
deceased, and which is in its own nature ambulatory and revocable during his life (Jarman on Wills, 8th 
ed (1951), vol 1, pg 26).

- By becoming party to scheme, each employee constitutes himself both a beneficiary and a settlor - 
retains no proprietary interest in his contributions but receives instead such rights as the trusts of the 
fund confer upon him.

- Power to appoint ‘death-in-employment benefit’ no different from any other power of appointment.
- Goods of Baxter (1903) - nomination to person to receive amount standing to his credit at his death 

was a document of a testamentary character.
- These cases - entirely different - concern post mortuary disposition of funds.
- ‘Death-in-employment benefit’ contingent upon employment continuing.
- Nomination lacks essential character of being freely revocable - can be made, revoked and altered with 

consent of management committee.
- Document lacks essential characteristics of a truly ambulatory disposition.
- Widow’s argument supported by Canadian case Re MacInnes (1935)

   -> question in case: whether the deceased’s share of the fund passed to his widow, whom he had 
designated as his beneficiary in a document signed by him and loved with the trustees, or whether it 
became subject to trusts of his will.
   -> nomination ineffective - share of fund passed under trusts of deceased’s will.

- Re Danish Bacon Co Ltd Staff Pension Fund Trusts (1971)
• nomination took effect as a contractual agreement and not as a disposition by teh deceased.
• contributions and interest went directly from the fund to the nominee, and formed no part of the estate 
of the deceased.
• nomination takes effect under the trust deed and rules.
• nomination operates by force of the provisions of those rules, and not as a testamentary disposition.

- Where effect of particular scheme is, as it was in Re MacInnes, to cover upon a member a full power of 
disposition during his lifetime over the amount standing to his credit under the scheme, a disposition of 
that interest upon his death would normally constitute a testamentary disposition requiring attestation in 
accordance with stat requirements for a will.

- This case -> power of nomination and revocation requires prior approval of trustees or of management 
committee - follows Re Danish Bacon Co Ltd - appeal dismissed.



How like a will is it? 
- Superannuation Industry (Supervision) Act 1993 (Cth) enables superannuation schemes to 

introduce binding death benefit nominations: s 59(1A).
- Governing rules permit a member of the scheme to give notice to the trustee requiring the 

trustee to provide any benefits in respect of the member on or after the member’s death to a 
person or persons mentioned in the notice, being the legal personal representative or a 
dependant or dependants of the member.

Donationes mortis causa (death bed gift) 
- does not fit neatly into categories of inter vivid as it is dependent on death to operate.
- But not a testamentary transaction.

3 requirements for valid donatio mortis causa: 
- must be contemplation of death
- gift must be conditional on death
- must be delivery with the intention to part with ownership or dominion.

Harneiss v Public Trustee (1940); Dufficy v Mollica (1968); Sen v Headley (1991). 

Consequence if valid = subject matter of gift does not form part of the estate. 



Public Trustee v Bussell (1993) 30 NSWLR 111 
- Alfred Staples died 10 Jan 1989.
- Question: Whether parcel of shares formed part of estate or subject of a valid donatio mortis causa.
- defendant, Bussell, looked after deceased for 1-2 years when he was diagnosed as having lung 

cancer.
- 2 weeks before death - doctor told him he was suffering from terminal illness and would probably die in 

near future.
- Evidence Staples told Bussell multiple times ‘you can have shares when I die’ and said he would leave 

everything to defendant because of his care for him
- 7 January, defendant and 2 friends, visited deceased - he was weak and took out envelope and 

handed to staples ‘you may as well take these shares now and i’ll have them transferred over’ - 
envelope contained share scrip for most of shares.

Cohen J 
- first condition satisfied - aware he only had a limited time to live.
- second condition: 

where physical delivery impossible in the case of a chose in action - must be delivery of essential 
indicia of title, as opposed to evidence of title.

- Submitted a share certificate not a title but mere evidence - would be necessary to have an executed 
transfer, which under articles of association of various companies and under Companies (NSW) Code 
or Corporations Law is essential for putting shares in name of another person.

- Duffield v Elwes (1827) 
• valid gift of handing daughter deeds which established mortgage and bond (to recover debt due to 
deceased) on death bed.
 • deeds not sufficient in themselves to allow a repayment of the moneys
• giving of documents was a sufficient donatio and created a trust which was binding on the personal 
representative after the death of the donor.

- Re Beaumont; Beaumont v Ewbank (1902)
• question is not whether there is a complete title, but whether donee can call upon legal personal 
representative of donor to make good his title.

- Public Trustee v Young (1940)
• sufficient gift mortis causa - bank passbook handed over even though necessary to have a signed 
withdrawal form in order to obtain moneys standing to credit of account.

- Sen v Headley
• principles extended to delivery of deeds of title to unregistered land. 

- NSW - cannot be a donatio mortis causa of real estate where registered under RPA 1900; Watts v 
Public Trustee (1949).
-> did no deal with whether a trust arose on the handing over of title deeds.
-> If Sen v Headley correct - constructive trust may also affect land registered under Torrens Title.

- NSW - delivery of share certificates can be valid donatio mortis causa; Dufficy v Mollica.
- Appropriate Act in 1989 provides share certificate = prima facie evidence of title of member to share.
- Memorandum and articles of association of each of companies - require share certificate be lodged 

with transfer.
- Certificates, in this case, constitute indication of title which is issued by company and essential 

document for purpose of shares being transferred.
- Handing over of shares = sufficient compliance with second condition.
- Third condition: 

act must amount to a gift, conditional upon death of the donor and revocable by donor in event of 
recovery.

- Question of fact as to whether deceased handed over share certificates to defendant as gift or should 
he hold them until will executed 2 days later.

- Reference to solicitor coming on Monday - not clear whether this was in time handing over certificates 
or in whole conversation.

- 7 January 1989 - deceased intending to give shares to defendant in anticipation adn conditional of 
death.

- Valid donatio mortis causa.


