
Chapter 3: Certainty and Conditional Agreements 
 
1. Types of uncertainty 
 

a) Vague or ambiguous terms 
 

If the terms of an agreement are so vague or ambiguous that meaning cannot be given 
to them, then the agreement will not be enforced. However, the courts will seek to 
uphold agreements where possible, if they can discern a common intention. This is 
done by admitting extrinsic evidence, referring to custom, correcting clerical errors 
and importing standards of reasonableness. However, the court will not make a 
contract for parties by constructing for them what they should have initially agreed to. 
 

CASE: Upper Hunter County District Council v Australian Chilling and Freezing Co Ltd 
 
b) Illusory agreements 

 
An agreement that leaves the obligations of one of the parties completely up to their 
discretion. An agreement will not be enforceable where a party’s performance is 
entirely at their discretion. Principles of illusory agreements are as follows: 
 

i. Whether an agreement is illusory depends on the particular facts of the 
case. The court will look to extrinsic evidence and background of the 
case to determine the parties intentions. This must be interpreted 
objectively. 

ii. The court will try to uphold the validity of the contract and avoid 
frustrating the parties intentions as long as an intention can be figured 
out. 

iii. However the courts will not concoct an agreement that the parties 
themselves have not reached. 

iv. In order to determine whether a contract is vague, ambiguous or 
illusory, the nature of the contract should be considered, as well as the 
relationship of the parties. 

 
CASE:  Biotechnology Australia Pty Ltd v Pace 

 
c) Incompleteness 

 
An agreement will not be enforceable as a contract if it does not deal with all the 
essential matters. What is essential depends upon the nature of the agreement. 
There are two provisions, in regards to formula and machinery. A formula provision is 
designed to settle the content of an essential term without the need for further 
negotiation between the parties. A machinery provision is a mechanism agreed upon 
by the parties to resolve the precise content of a term sometime in the future.  
 

d) Agreements to agree to negotiate 
 

When the parties agree to leave the determination of a matter for future negotiations 
between themselves. Three types of agreements need to be distinguished: 

i. Agreements to reach an agreement in the future 
ii. Agreements to enter into negotiations in the future 
iii. ‘lock out agreements’ – agreements not to deal with a third person for a 

specified time 
 

CASE:  Coal Cliff Collieries Pty Ltd v Sijehama Pty Ltd (points i. and ii.) 
Walford and Miles (point iii.) 



Severance 
If uncertainty afflicts only part of an agreement it may be possible to severe that part from the and 
leave the remainder enforceable.  
Circumstances within which this can occur are discussed in: 
 

CASE:  Life Insurance Co of Australia Ltd v Phillips 
 
2. Conditional Agreements 
 

An agreement may be entered into in terms that make it conditional in some manner upon 
the occurrence or non-occurrence of an event or other circumstance. 
There are three possibilities for these agreements: 

i. parties have already agreed on every term, when it is said that agreement is 
‘subject to’, they want the particular request written into the document. 
Therefore, the court states it is a binding agreement from the beginning, 
even prior to being written into the document. 

ii. Parties have agreed on all essential terms and matters, but in saying 
‘subject to’, they want the performance of one or more terms of the 
contract to be conditioned on a formal written agreement being made. This 
agreement is also enforceable and legally binding. 

iii. When the parties state in the contract that a term is subject to a certain 
written agreement, they do not intend to be bound until they enter into the 
formal written agreement. In this scenario, there is no binding contract 
until the formal written agreement is constructed and formally agreed 
upon. 

 
a) Agreements subject to Finance 

 
Important issues arising from subject to finance clauses include: 

o To what extent are the parties bound before finance is obtained? 
o What level of detail must be included about certain matters to prevent the 

provision being void for uncertainty? 
o Can the provision be waived by either party without the consent of the 

other? 
 

CASE:  Meehan v Jones 
	


