
Week 4 

Ch. 3- The Lawyer-Client Relationship 

Creation of a lawyer-client relationship 

1. 'Retainer' is the term used to describe a contract between a lawyer and a client. 

A retainer cannot exist without agreement, proof of consideration (giving up one 

thing in exchange for another) and the requisite level of certainty. 

 

2. Lawyers may be forbidden from accepting a retainer, may be restricted from 

terminating it and its terms may be altered, especially where there are costs 

involved, to adequately protect the client. 

 

3. A lawyer is not bound in tort to advise a client on matters outside the 

boundaries of a retainer. 

4. It also applies duties of confidentiality and without a retainer, a lawyer has no 

contractual claim to costs from a client. 

 

5. Terms of the retainer may be either express or implied: 

a. Express: ambiguity in these terms will likely be construed against the 

lawyer. Because it is the lawyer that drafts the retainer, it is viewed that 

they should not receive the benefit of an ambiguous term (Wilmoth Field 

Warne). 

b. Implied: it is generally implied that a lawyer does whatever he can to 

protect the client's interest. Also implied is the duty to remain 

confidential and do everything stated in the retainer. 

 

6. Where multiple parties are involved in the retainer, it is important to be clear 

regarding the identity of the clients, particularly where a conflict of interest may 

exist. 

 

7. In the case of joint clients, a lawyer must ensure they represent the joint will of 

both clients. 

8. The Bar dictates that counsel must be instructed by a solicitor rather than 

directly by a lay client in most matters. 



 

9. According to tradition, therefore, no retainer can be created between counsel 

and client or counsel and the instructing solicitor. This has been challenged by 

statute in NSW, where a barrister is entitled to enter into a retainer with a client 

even after accepting a brief from a solicitor (NSW LPA s 83 (3)). 

 

10. A barrister who accepts instructions directly from a client must inform the client 

of: 

a. The effect of rules that dictate the scope of the barrister's work. 

b. The fact that circumstances may require the client to retain a solicitor at 

short notice. 

c. The relative capacity of the barrister in performing barrister's work. 

 

11. A retainer does not have to be in writing, although the statutory requirement 

that costs agreements must be in writing usually inclines lawyers to put the 

retainer in writing too. 

 

12. Therefore, there are 2 ways to effect a retainer: 

a. Oral retainers:  

I. As the person alleging the existence of the contract bears the onus 

of proof, a lawyer must present evidence in the form of words 

and/or conduct to prove the retainer did in fact exist (Liesfield). 

II. The lawyer must overcome 4 difficulties in this regard: 

a) Evidence of conduct is ambiguous. 

b) Time passed may blur the lawyer's memory. 

c) Proof of an agreement itself does not serve to define its 

exact scope. 

d) In cases of 'he said, she said', the court usually sides with 

the client (Griffiths v Evans). 
 

b. Implied retainers: 

I. When trying to recover fees from an alleged client, the onus of 

proof rests with the lawyer (Coshott). 

II. Proof of an implied retainer rests on proof of facts and 

circumstances sufficient to establish a retainer (Pegrum v 



Fatharly, where W was unable to repay a loan but the respondent 

had acted as a solicitor since he consulted with W and prepared 

legal documents). 

III. A more recent example is McGeoch v Hendriks, where a solicitor 

(the defendant) changed the plaintiff's mind on a course of action 

after D told P of the negative effect it would have on his mother's 

pension.  

IV. This does not mean that a lawyer must accept 2 parties as clients 

just because that is what the parties want. Lawyers can choose to 

act for one party only. 

V. The issue of implied retainers may arise in the context of 

prospective clients who see out the lawyer for advice. The lawyer 

must make it explicit to these prospective clients the duties he is 

assuming (Bridge products Inc.). 

 

 

Authority of lawyers under the retainer 

1. There are 2 main forms of lawyer's authority: 

a. Actual (express or implied): the weightier the legal consequence for the 

client of the lawyer's action, the readier the court is to find that the 

lawyer acted beyond authority (Flanagan). There are 6 examples that 

illustrate the boundaries of implied authority: 

I. Implied authority to incur costs & disbursements: implied 

authority to incur fees (Schiliro). 

II. Implied authority to receive money on a client's behalf: a 

lawyer who acts in a transaction where a client is to receive 

money from a third party may have implied authority to accept 

money on his behalf (Williams v Gibbons). 

III. No general implied authority to institute proceedings: merely 

acting as a lawyer does not give authority to begin legal 

proceedings on a client's behalf (Briscoe). 



IV. No general implied authority to contract: a lawyer cannot make 

contracts on behalf of a client (Pianta). 

V. No general implied authority to receive notices: lawyers 

cannot receive notices on behalf of their clients (Singer). 

VI. Implied authority to compromise: while all good lawyers will 

seek client instructions before effecting a compromise, they have 

implied authority to compromise on such terms they think are 

best for the client unless the client says otherwise (Little v 

Spreadbury). 

 

b. Ostensible/ apparent: if a client who has restricted the lawyer's actual 

authority then places the lawyer in a position that usually carries with it a 

broader authority, the client is said to be 'holding out' the lawyer, which 

gives the lawyer ostensible authority. There are 2 examples that 

illustrate the boundaries of ostensible authority: 

I. Ostensible authority to act as 'medium of communication': a 

client who has previously authorised lawyers to make offers and 

communications on his behalf may be held to hold out the lawyer 

(Magripilis). 

II. Ostensible authority to compromise: a lawyer retained in 

action has ostensible authority to compromise (Kontvanis). 

 

 

 

Lawyers' acceptance of work 

1. Lawyers who practise solely as barristers are professionally bound to accept a 

brief in any court in which they practise. This is known as the 'cab rank' 

principle (Rondel). 

 

2. Lawyers who practise other than solely as counsel, though, are not bound to 

accept work. 

3. There are 3 grounds upon which counsel may decline a brief: 



a. Interdependence and disinterestedness: barristers may refuse a brief 

if doing so would compromise their independence, put them in a conflict 

of interest or otherwise be detrimental to the administration of justice. 

However, simply holding strong personal views against the subject 

matter of a case is not grounds to decline it. 
 

b. Competence: counsel should not accept briefs outside their realm of 

expertise (Steindl Nominees Pty Ltd). 
 

c. Practicality: barristers may decline a brief where there is doubt that the 

fee will be paid according to the terms of the costs agreement, the 

barrister won't be able to devote enough time to the matter or where the 

instructing solicitor does not agree to requests by counsel regarding his 

attendance. 

 

4. There are 2 grounds upon which lawyers acting as other than counsel may 

refuse work: 

a. Competence: a solicitor should not accept a retainer unless he can 

expect to serve the client with fairness, honesty and promptness. 
 

b. Conflicting interests: solicitors have a duty to avoid situations that give 

rise to a conflict of interest between parties. 

 

 

 

 

 

 

 

 

Termination of lawyer-client relationship 



1. Termination of a retainer typically coincides with the lawyer completing the 

work for which he was retained.  Generally speaking, lawyers should not 

terminate the retainer without first completing the work set out by it. 

2. Duty of confidentiality to clients survives even after the retainer is terminated. 

 

3. The professional rules in most jurisdictions state that a practitioner must 

complete the work set out by the retainer unless there is mutual agreement 

between lawyer and client, the practitioner is discharged from the retainer by 

the client or the practitioner terminates the retainer with just cause or 

reasonable notice to the client. 

 

4. A lawyer's excessive workload, better paying cases, lack of interest in the case or 

a client's offensive behaviour are not considered just cause. 

 

5. Just cause may include, among others, the following scenarios: 

a. The client commits a serious breach of a written agreement regarding 

fees and expenses (Warmingtons). 

b. The client is legally aided and the grant of legal aid is withdrawn. 

c. Continuing engagement in the matter is likely to harm the lawyer's health 

(Forney). 

 

6. Furthermore, lawyers are professionally required to shun hopeless cases, at the 

risk of personal liability for costs and/or being found guilty of misconduct. 

7. Lawyers who terminate a retainer before the work set out has been completed, 

and without just cause, forfeit a claim for costs. 

 

8. In practice, though, most lawyers don't charge full costs in one hit, but rather 

give interim bills to cover parts of the service.  

9. The courts have construed a retainer for work of a general nature as unlikely to 

be an entire contract, but as severable (Caldwell v Treloar). 

 

10. Naturally, the most preferred course of action is for lawyers to include express 

terms in the retainer that deal with payment of fees. 

11. Where a lawyer terminates a retainer for just cause, the prevailing ideal remains 

that the client not be disadvantaged by the termination. 


