
1 Criminal Responsibility 
1.1 Who can commit crimes? 

A person who is: 

• Over the age of 18 

• A rational being 

• Capable of understanding the difference between right and wrong 

• Able to control conscious actions 

1.2 Mental Impairment 

A person 18+ years old us criminally liable unless, at the time of the commission of the offence, they 

were suffering from a mental impairment which meant they did not know the nature and quality of 

the conduct, or they did not know the conduct was wrong – S20 (1)-(2) of the Crimes (Mental 

Impairment And Unfitness To Be Tried) Act 1997 (Vic). 

For example, Jessie was diagnosed with a severe developmental delay at a young age. While she is 

physically 19 years old, she has the cognitive reasoning of a 7-8 year old. One day, she becomes very 

upset with her carer and throws a boiling cup of tea in his face. This causes third degree burns. Jessie 

did not realise this would happen, as yesterday she accidentally spilt orange juice on herself and it 

didn’t hurt at all. 

1.3 Age of Criminal Liability 

A person 10-18 years old can be held criminally liable for their actions. The jury must determine as a 

question of fact that the accused understood the nature and consequence of their actions and that 

they know the difference between right and wrong and truth and a lie. 

A child under 10 years old is legally incapable of committing an offence. They do not have the 

cognitive development or knowledge to comprehend their actions. 

• In common law, this is referred to as doli incapax. 

• Statute has modified the common law to make this an irrebuttable presumption per s344 of 

the Children, Youth and Families Act 2005 (Vic). 

1.4 Categories of Crime 

• Against the person 

• Against property 

• Drug offences 

1.5 Trends in Homicide in Australia 1915-2014 

• 1915 – 1950: Long term decline (1941: 0.8 per 100, 000) 

• 1950 – 1980: Trend up towards about 2 per 100, 000 

• 1980 – 2000: Stable, about 1.8 – 2 per 100, 000 

• 2000 – 2013: Trend upwards towards about 3.1 per 100, 000 

• 2014: Trend downwards about 2.9 per 100, 000 



1.6 The Crimes Act 1958 (Vic) – Indictable Offences 

S213 Offences under this Act deemed to be indictable offences. 

Offences under this Act are, unless the contrary intention appears, deemed to be indictable 

offences. 

1.7 Types of Offences 

What is the difference between a summary and indictable offence? 

1.8 Elements of Crimes 

There are four elements you will need to address for (almost) every problem question you answer: 

• Physical elements – actus reus 

• Voluntariness 

• Causation or Contemporaneity 

o Existence of a novus actus interveniens 

• Fault elements – mens rea 

o Intention 

o Recklessness 

o Knowledge 

1.8.1 Physical Elements of Crime 
What was the conduct that gave rise to the criminal liability? This may include: 

• An act or series of acts, including a state of being (e.g. drunk and disorderly). 

• An omission where there is a common law duty to act. This duty may result from a duty of 

care: e.g. a parent’s duty act in their child’s best interest, or a general duty of care created 

by the offender as a result of their actions. 

In R v Miller [1983] 2 AC 161, 176 per Diplock LJ: 

“[There is] no rational ground for excluding from conduct capable of giving rise yo 

criminal liability, conduct which consists of failing to take measures that lie within 

one’s power to counteract a danger that one has oneself created.” 

1.8.2 Voluntariness 
There is a presumption of voluntariness, meaning that it is for the accused to prove the action was 

involuntary. 

‘Willed to occur’ 

Voluntariness has been described as ‘willed to occur’. The court held in R v Falconer (1990) 171 CLR 

30, 40:  

“The requirement of a willed act imports no intention or desire to effect a result 

by the doing of the act, but merely a choice, consciously made, to an act of the 

kind done. In this case, a choice to discharge a gun.” 



In Falconer, the accused shot and killed her husband after he had sexually assaulted her. She was in 

a state of dissociative trauma at the time. 

In Ryan v The Queen (1967) 121 CLR 205, the accused was robbing a service station with a rifle. He 

tried to tie up the service station attendant at gunpoint. The attendant suddenly tried to fight back, 

startling the accused, who reflexively pulled the trigger. The accused had not intended to resort to 

murder. 

1.8.3 Causation 
Causation is a question of fact to be decided by the jury. The prosecution must prove that the 

criminal conduct was caused by the accused. This is known as the chain of causation. In the case of 

murder or manslaughter, the prosecution must prove that the accused person’s conduct caused the 

death of the victim. 

In R v Evans & Gardiner (No 2) [1976] VR 523, the two accused stabbed the victim in a prison brawl 

in April 1974. The victim initially recovered thanks to medical intervention. However, in March 1975, 

the victim died suddenly. The autopsy showed that a common complication had arisen from the 

surgery, and had not been caught in time. The jury were asked to decide whether: 

(a). The stabbing by Evans and Gardiner had effectively caused the victim’s death; or 

(b). The failure of the prison doctors to identify the complication caused the death. 

To put it another way, did the doctors’ failure to diagnose break the chain of causation? 

1.8.3.1 The chain of causation 

There are two elements of causation, both of which must be satisfied: 

• Factual causation: are the actions of the accused linked to the death of the victim? 

• Legal causation: did an intervening act (novus actus interveniens) break the chain of 

causation? 

In R v Hallett [1969] SASR 141, the accused and victim fought on the edge of a tidal beach. The 

accused was victorious, leaving the victim lying unconscious at the edge of the beach. The beach was 

at low tide during the fight. The tide rose, and the victim drowned. 

1.8.3.2 Tests 

Three tests are used for causation: 

• Reasonable foreseeability test 

• Substantial cause test 

• Natural consequences test 

Each test has been in favour at different times. As causation is a matter of fact for the jury to assess, 

there has been no definitive ruling on which test is the most correct. 

The tests and any differences only become apparent when there is a novus actus interveniens to 

break the chain of causation. 

Royall shows that there is no real consensus as to what test should be used. Each test will be 

appropriate in its own circumstances. 



1.8.3.3 Reasonable foreseeability and natural consequences 

The leading case is Royall v The Queen (1991) 100 ALR 669. In Royall the victim died by falling from 

the 6th floor of an apartment block. She was wet and naked. There was evidence of forced entry and 

a struggle in the bathroom of the apartment. The prosecution argued she died in one of three 

possible ways: 

1. The accused pushed her; 

2. She fell accidentally while trying to escape the accused; 

3. She was so afraid of the accused that she chose to jump. 

The court held that causation was made out in all three scenarios. The chain of causation is not 

broken where the accused’s conduct creates a well-founded and reasonable apprehension of 

danger, and the victims acts on this fear in a manner which ultimately leads to her death. 

1.8.3.4 Substantial cause: R v Hallett 

“The question to be asked is whether an act…is or are so connected with the 

event that it or they must be regarded as having a sufficiently substantial causal 

effect which subsisted up to the happening of the event, without being spent or 

without being in the eyes of the law sufficiently interrupted by some other act.” 

1.8.3.5 Novus actus interveniens 

In summary: 

• Predictable events do not break the chain 

• The accused’s act need not be the sole cause of death. It can operate with other causal 

events but must represent more than a ‘mere trifle’ and be a ‘substantial’ cause. 

1.8.3.6 Typology 

The eggshell skull principle: the accused must take the victim as they find them. 

• In R v Blaue [1975] 1 WLR 1411, the accused stabbed the victim. Unbeknownst to the 

accused, the victim was a Jehovah’s witness, and thus refused blood transfusions due to her 

religious beliefs. The died of blood loss. The accused argued that her unreasonableness in 

refusing a transfusion broke the chain of causation. 

Medical negligence: When will medical negligence or incompetence be a novus actus interveniens? 

• In R v Smith [1959] 2 QB 35, the accused stabbed the victim with a bayonet. The medical 

staff dropped him twice and treated him incorrectly, and he died. Chain of causation was 

not deemed to be broken. 

• In R v Jordan (1956) 40 Cr App R 152, the accused stabbed the victim Beaumont in a café 

brawl. Beaumont recovered in hospital, and was just about to leave when he was treated 

with a new antibiotic, terramycin. Beaumont was highly allergic to terramycin, but the 

hospital continued to treat him with it, and he died soon after. 

1.8.3.7 An ‘act of god’ 

R v Evans & Gardiner (no 2) [1976] VR 523, 525: 

“A positive act…will serve to break the chain of causation only if it can be shown 

that [it] accelerated death and thus to have prevented the [first] act from actually 



[causing death]. We have seen no criminal case in which an omission to give or 

undergo [medical] treatment has been held to break the chain of causation.” 

 


