
2. PERSONAL JURISDICTION
Nygh, chapters 3, 7, 8 and 9. See 9 in relation to the intra-Australian cross-vested jurisdiction. 

“Historically, the primary basis of the courts jurisdiction in an action in personam was service 
of originating process on a defendant within the jurisdiction ….. The Service and Execution of 
Process Act 1992 (Cth) extended the area within which service on a defendant may be effected, 
and there are rules of court relating to substituted service and service outside the 
jurisdiction.” 

- Mobil Oil Australia v Victoria [2002] HCA 27 at [10] (Gleeson CJ) 

(a) COMMON LAW
➢ Can the plaintiff convince the court to hear the case despite its foreign element? 

o Determined by rules of the forum 

o The court ultimately has the discretion to exercise (or not) its jurisdiction. 

o The more tenuous the connection between dispute and forum the less likely it is 
that the court will hear the case. 

➢ The ambit of jurisdiction in Australia determined by reference to Common Law and Statute. 

➢ Under Common Law, two bases from which court can establish jurisdiction over defendant: 

1. Physical presence of defendant in jurisdiction; and 

2. Defendant submits to jurisdiction. 

➢ There are three statutory grounds to establish jurisdiction: 

3. Served interstate under SEPA 1992, s15(1) – see procedures below; 

4. Served overseas under Uniform Civil Procedure Rules 2005 (NSW) s11 sch 6; and 

5. Served in NZ under TTPA 

Lipohar v R [1999] HCA 65 per Gleeson CJ – ‘jurisdiction’ is a generic term. 

(i) Territorial jurisdiction based on defendant’s presence
➢ Court can establish jurisdiction over the defendant if they are physically present in its 

jurisdiction 

➢ D present in NSW at time of service = NSWSC jurisdiction; in Australia = FC/HCA jurisdiction. 

INDIVIDUALS 

Gosper v Sawyer (1985) 160 CLR 548 

• Summary of general principle of jurisdiction. Two stage process: 

1. Plaintiff prepares originating process and files with court (this is when OP issued).


