
Lecture	5		

Trial	Process	I:	Civil	Trial	Process,	Admissibility	of	Witness	Evidence	
(Chapter	2,	5	&	6)		
 
_______________________________________________________________________________________________ 
Summary:  

• Key provisions of the Evidence Act 
• Preliminary questions: Voir Dire 
• Adducing evidence: witness competence 
• Adducing evidence: witness compellability 
• Calling (or not calling) witnesses: inferences 
• Witness examination: examining in chief, leading and non leading questions and unfavourable witnesses 

_______________________________________________________________________________________________ 
 
Civil Trial 
UCPR 29.4   Trial to deal with all questions and issues 
Unless the court orders otherwise, proceedings are to be listed for trial generally, that is, for hearing of all questions and issues 
arising on every claim for relief in the proceedings. 
NB: sometimes have trial on liability and separate hearing on damages 
 

• Separate matters out for in terms of liability issue 
• Eg hear liability first and if liability decision is favourable to the plaintiff, then hear all the damages  

 
UCPR r 29.5   Conduct of trials generally 
The court may give directions as to the order of evidence and addresses and generally as to the conduct of the trial. 
 
UCPR r 29.1   Beginning and opposite parties 
Subject to any directions given by the court, for the purposes of this Part:  
(a) If the burden of proof on any issue lies on the plaintiff, the plaintiff is to be the beginning party and the defendant the opposite 
party, and 
(b) If the burden of proof on all the issues lies on the defendant, the defendant is to be the beginning party and the plaintiff the 
opposite party. 
 
UCPR r 29.6 Order of evidence and addresses 
Order of presentation of the addresses and evidence 
 

- Generally, P opens and adduces evidence 
- If D elects to adduce evidence 
- D opens, adduce evidence, then closes 
- Then P closes 
- If D adduces no evidence (which is fairly uncommon), P closes then D 

 
Criminal Trial  
Evidence Act 1995 (NSW) 

- Applies to Civil and Criminal Proceedings (except where it states it only applies to one or the other) 
- Evidence Act is not a code so common law rules can apply simultaneously 
- Greater restrictions on adducing evidence and scope for excluding evidence in criminal trials (greater protection 

for criminal defendants)   
S 11 General powers of a court  
(1) The power of a court to control the conduct of a proceeding is not affected by this Act, except so far as this Act provides 
otherwise expressly or by necessary intendment.  
(2) In particular, the powers of a court with respect to abuse of process in a proceeding are not affected. 
 



- Evidence Act does not control the conduct of proceedings  
- Civil and Criminal Procedure Acts that govern the process 
- Its about how the evidence gets admitted and how it gets used 
 

Mooney v James – Justice Barry  
It is the duty of the judge to regulate and control the proceedings so that the issues for adjudication are investigated 
fully and fairly – the judge has all the discretionary powers necessary 
To allow the parties the opportunity to pursue the issues fully  
 
S 192 (leave, permission or direction may be given on terms)  
(1) If, because of this Act, a court may give any leave, permission or direction, the leave, permission or direction may be given on 
such terms as the court thinks fit.  
(2) Without limiting the matters that the court may take into account in deciding whether to give the leave, permission or direction, 
it is to take into account:  

(a) The extent to which to do so would be likely to add unduly to, or to shorten, the length of the hearing, and  
(b) The extent to which to do so would be unfair to a party or to a witness, and... 
(c) The importance of the evidence in relation to which the leave, permission or direction is sought, and  
(d) The nature of the proceeding, and  
(e) The power (if any) of the court to adjourn the hearing or to make another order or to give a direction in relation to the 

evidence.  
 
Stanoevski v The Queen (2001) [allegedly trying to commit insurance fraud; whether or not she was of good character, 
she was raising evidence of her character, prosecution wanted to bring forward a report from Law Society that she had 
forged and witnessed a signature] 
Appeal point – if the judge failed to advert to the statutory discretion and to exercise that discretion in s 192 to grant 
leave properly – it would have gone to the High court – the judge had failed to take into account several important 
things  

- The extra time taken up in these criminal proceedings on a collateral issues – not necessary for the purposes of 
the conviction or the appeal  

- Character – limited and probative value when deciding a fact or issue  
- Failed to take into account – collateral issue – take the jury’s mind of the main fact and issue – who blew up 

the car 
- The unfairness to the accused in a case where the reliability of the evidence was extremely important  
- High Court allowed the appeal and quashed the decision  

 
R v Readon [2002]   
Not necessary for a judge to expressly refer to those matters in subsection 2 (s 192) – reasons give implicitly cover 
those acts – useful as it sets out the list  
 
Preliminary Questions – Voir Dire 
• Adducing and admissibility of evidence are questions of law (so questions for the judge).   
• Court may need to sort out some facts in order to adjudicate on whether evidence should be given  
• Voir Dire to determine preliminary questions of fact. 
• Find out what the witness is going to say so as to determine whether they should testify (are they competent and 

compellable).   
• A voir dire is a trial within a trial. 
• A voir dire is a detour from the hearing. 
• Jury is sent away so that their views are not tainted by the evidence given in the voir dire 
• Judge hears the issue separately from the jury 
 
S 189 The Voir Dire  
(1) If the determination of a question whether:  

(a) Evidence should be admitted (whether in the exercise of a discretion or not), or  (b) evidence can be used against a 
person, or  

(b) A witness is competent or compellable,  
depends on the court finding that a particular fact exists, the question whether that fact exists is, for the purposes of this 
section, a preliminary question.  



(2) If there is a jury, a preliminary question whether:  
(a) Particular evidence is evidence of an admission, or evidence to which section 138 (Discretion to exclude improperly or 

illegally obtained evidence) applies, or  
(b) Evidence of an admission, or evidence to which section 138 applies, should be admitted,  

is to be heard and determined in the jury’s absence. 
 

- Expressly directs court to exclude jury while determining preliminary issue 
- In making its voir dire determination, section 142 civil standard of proof applies (balance of probabilities) 

 
ADDUCING EVIDENCE (Chap 2 Evidence Act) 
• Adducing evidence concerns the procedural aspects of how evidence is brought before the courts. This is NOT 

admissibility of evidence.  
• You have to adduce evidence properly. 
• Court may then determine evidence is not admissible even if properly adduced. 
• Evidence is generally brought by witnesses (even documentary evidence is usually adduced through a witness). 
 
Section 12 Competence and compellability 
Except as otherwise provided by this Act:  
(a) Every person is competent to give evidence, and  
(b) A person who is competent to give evidence about a fact is compellable to give that evidence.  
 

- Starting assumption: we are all capable  
- Competence says you are good enough to do i 
- Compellability, now that you are good enough we are going to make you do it  

 
Section 13 (competence: lack of capacity)  
(1) A person is not competent to give evidence about a fact if, for any reason (including a mental, intellectual or physical 

disability):  
(a) The person does not have the capacity to understand a question about the fact, or  
(b) The person does not have the capacity to give an answer that can be understood to a question about the fact,  
and that incapacity cannot be overcome.  

(2) A person who, because of subsection (1), is not competent to give evidence about a fact may be competent to give evidence 
about other facts.  

(3) A person who is competent to give evidence about a fact is not competent to give sworn evidence about the fact if the person 
does not have the capacity to understand that, in giving evidence, he or she is under an obligation to give truthful evidence.  

(4) A person who is not competent to give sworn evidence about a fact may, subject to subsection (5), be competent to give 
unsworn evidence about the fact.  

(5) A person who, because of subsection (3), is not competent to give sworn evidence is competent to give unsworn evidence if 
the court has told the person:  

(a) That it is important to tell the truth, and  
(b) That he or she may be asked questions that he or she does not know, or cannot remember, the answer to, and that he 

or she should tell the court if this occurs, and  
(c) That he or she may be asked questions that suggest certain statements are true or untrue and that he or she should 

agree with the statements that he or she believes are true and should feel no pressure to agree with statements that he 
or she believes are untrue.  

 
- Eg don’t speak English – overcome with translator  
- Subsection (3) distinction between I can say stuff and understand what taking an oath is (eg children)  - may be 

capable of unsworn evidence  
- Introduces a general test of competence to give sworn and unsworn evidence – witness’s capacity to understand a 

question and to give an answer that can be understood  
 


