
s397 RIGHT TO REMAIN SILENT NOT AFFECTED  
 
Nothing in this chapter affects the right of a person to refuse to answer questions, unless required to 
answer the questions by or under an Act. 
	

THE RIGHT TO SILENCE 

 
1.	Does	an	individual	have	the	right	to	silence?	

 
 
 
 
 

 
 

2.	Why	is	this	protected	and	what	are	the	consequences?	
 
R v Swaffield 
Swaffield was charged with a number of offences. He was discharged due to a lack of evidence. 
Subsequent to this, an undercover police officer held conversations with S. In the conversations S made 
admissions of his involvement in one of the 1993 offences. In consequence of the admissions, fresh 
charges were laid against S. At trial counsel for S submitted that evidence of his conversations with the 
undercover police officer should not be admitted on the ground that there had been a disregard of rule 2 
of the Judges’ Rules and that the unfairness this involved should lead to an exercise of the trial judge's 
discretion to exclude the evidence. Rule 2 provided: “Whenever a police officer has made up his mind 
to charge a person with a crime, he should first caution such person before asking him any questions, or 
any further questions, as the case may be.” 

Kirby J; 
There are many reasons, consistent with innocence, why a person might wish to remain silent 
when confronted by police investigating a crime. They may be shocked by the accusation or 
suspicion of their involvement. They may be upset or confused. They may want to protect 
somebody else or themselves from embarrassing, but not necessarily unlawful, facts. They 
may lack the ability to articulate a defence or explanation for their actions. They may just be 
suspicious of police officers and other officials of the State. They may have been so advised by 
lawyers or others. 
Held;  
In the circumstances of the case, the admissions by S were elicited by an undercover 
officer, in clear breach of S's right to choose whether or not to speak. The Court of 
Appeal was right in its conclusion to exclude the evidence. 

 
Sorby v The Commonwelath; 
 The state must prove the guilt of an accused person. 
 
Petty & Maiden v The Queen 

Held; “A person who believes on reasonable grounds that he or she is suspected of having 
been a party to an offence is entitled to remain silent when questioned or asked to supply 
information by any person in authority about the occurrence of an offence, the identity of the 
participants and the roles which they played. That is a fundamental rule of the common law 
which, subject to some specific statutory modifications, is applied in the administration of the 
criminal law in this country. An incident of that right of silence is that no adverse inference 
can be drawn against an accused person by reason of his or her failure to answer such 
questions or to provide such information. To draw such an adverse inference would be to 
erode the right of silence or to render it valueless.” 

 
Australian Law Reform Commission; 

The right to silence in the police station is premised on the idea that those accused of crime 
tend to be “inarticulate, poorly educated, suspicious, frightened and suggestible,” often 
incapable of doing himself or herself justice when dealing with the police. 

 
Benchbook extract; 

Some reference has been made to the defendant’s being silent when being asked by the police 
about things. His silence is not evidence against him. Indeed, the warning given by the police 
to the defendant expressly advised him that he was entitled to remain silent. So it would be 



S40 PERSON MAY BE REQUIRED TO STATE NAME AND ADDRESS  
(1) A police officer may require a person to state the person’s correct name and address in prescribed 
circumstances.  
 
(2) Also, the police officer may require the person to give evidence of the correctness of the stated name 
and address if, in the circumstances, it would be reasonable to expect the person to be in possession of 
evidence of the correctness of the stated name or address or to otherwise be able to give the evidence.  
 
(2A) If—  

(a) a police officer reasonably suspects the person is a person mentioned in section 41(ba)(i) or is 
a person mentioned in section 41(ba)(ii); and  
(b) the person can not provide evidence of the correctness of the stated name or address when the 
requirement is made; the person may be detained for a reasonable time to confirm the correctness 
of the stated name and address.  

 
(2B) If the police officer reasonably suspects it is necessary to do so to confirm the correctness of the 
stated name given by a person mentioned in subsection (2A), the police officer may take or photograph all 
or any of the person’s identifying particulars.  
 
(2C) If the person is not proceeded against for an identifying particulars offence within 12 months, the 
identifying particulars must be destroyed within a reasonable time in the presence of a justice. 
 
(3) A person does not commit an offence against section 791 if the person was required by a police officer 
to state the person’s name and address and the person is not proved—  

(a) for section 41(a) or (b)—to have committed the offence; or  
(b) for section 41(f)—to be the person named in the warrant, summons, order or court document; 
or  
(c) for section 41(h)—to have been involved or to be about to be involved in domestic violence 
or associated domestic violence; or  
(d) for section 41(i) or (j)—to have been able to help in the investigation.  

 
(4) Also, a person does not commit an offence against section 791 if— (a) the person was required by a 
police officer to state the person’s name and address for enforcing the Tobacco and Other Smoking 
Products Act 1998 in relation to the supply of a smoking product to a child; and (b) no-one is proved to 
have committed an offence against that Act.  
 
(5) In this section— address means current place of residence. 
 
s41 PRESCRIBED CIRCUMSTANCES 
The prescribed circumstances for requiring a person to state the person’s name and address are as 
follows—  

(a) a police officer finds the person committing an offence;  
(b) a police officer reasonably suspects the person has committed an offence, including an 
extradition offence;  

(ba) a police officer— 
(i) reasonably suspects the person is a participant in a criminal organisation; or 
(ii) finds the person at a prescribed place as defined under the Criminal Code, 
section 60B; or  
(iii) finds the person at a prescribed event as defined under the Criminal Code, 
section 60B;  

(c) a police officer is about to take—  
(i) the person’s identifying particulars under an identifying particulars notice or an order 
of a court made under section 471 or 514; or  
(ii) a DNA sample from the person under a DNA sample notice or an order made under 
section 484, 485, 488 or 514;  

(d) an authorised examiner is about to perform a non-medical examination under a non-medical 
examination notice or under section 514;  
(e) a police officer is about to give, is giving, or has given someone a noise abatement direction, 
an initial nuisance direction or a final nuisance direction;  

	

quite wrong to reason that because he was silent or refused to answer questions that he must 
have something to hide or be guilty of some offence. Therefore, you cannot use against him 
the fact that he took notice of the police caution and chose to remain silent 

3.	Are	there	any	exceptions?	
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



(f) a police officer is attempting to enforce a warrant, forensic procedure order or registered 
corresponding forensic procedure order or serve on a person—  

(i) a forensic procedure order or registered corresponding forensic procedure order; or 
(ii) a summons; or  
(iii) another court document;  

(g) a police officer reasonably believes obtaining the person’s name and address is necessary for 
the administration or enforcement of an Act prescribed under a regulation for this section;  
(h) a police officer reasonably suspects the person has been or is about to be involved in 
domestic violence or associated domestic violence; 
(i) a police officer reasonably suspects the person may be able to help in the investigation of— 

(i) domestic violence or associated domestic violence; or  
(ii) a relevant vehicle incident;  

(j) a police officer reasonably suspects the person may be able to help in the investigation of an 
alleged indictable offence because the person was near the place where the alleged offence 
happened before, when, or soon after it happened;  
(k) the person is the person in control of a vehicle that is stationary on a road or has been stopped 
under section 60;  
(l) under chapter 17, a qualified person for performing a forensic procedure is about to perform 
the forensic procedure on the person;  
(m) a police officer is detaining a person for transport or admission to a sober safe centre, or a 
person has been admitted to, and is in custody at, a sober safe centre under chapter 14, part 5, 
division 2;  
(n) a police officer is about to give or is giving a person a police banning notice under chapter 
19, part 5A. 

	

 
  

 
 
 
 
 
 
 
 
 
 
 
 
	


